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SUTHERLAND, ASBILL & BREHNAN, L.L.P.
959 PEACHTREE STREET, N.L.

ATLANTA, GEORGIA 30369

ATTN: ELLEN S. SMITH

EEL R A

L
STATE OF _I'0RTH CARCLIIA oy e Bl mms 9.0

PRESENTED & RECORDED! 04/02/1997 12018
COUNTY OF __FURSYill CDICKIF £, BOD REGISIER OF DOFES £l

DEED OF TRUST AND SECURITY AGREEMENT

(Coilateral Inclades Fixtures)

THIS DEED OF TRUST AND SECURITY AGREEMENT (this "Deed of Trust"),
made and emered into this /57 day of March, 1997, by T&M KERNERSVILLE
DEVELOPMENT COMPANY, L.L.C., a North Carolina Emitsd liability company, having
a mailing address /o Midland Development Group, Inc., 12655 Olive Boulevard, Suite 200,
St. Louis, Misseuri 63141 (bereinafter with heirs, execviors, administrators, suceessors and
assigns called "Trustor") to JAMES M. MARINELLO, an individual, having a mailing
address c/o Teachers Insursnce and ALanuity Association of America, 730 Third Avenue New
York, New York 10017 (hersinafter with its successors and assigns calizd "Trusiee"), for the
benefit of TEACHERS INSUBANCE AND ANNUITY ASSOCIATION OF AMERICA a
New York corporation with & mailing address at 730 Third Avenue, New York, New York
10017 (hersinaiter with its successors and assigns called *Beneficiary™);

WILNESSEIE:

WEHEREAS, Trustor is indebted to Beneficiary in the principal amount of FIVE
MILLION THREE HUNDRED TWENTY-FIVE THOUSAND DOLLARS ($5,325,000.60)
with interest thereon, defauit imerest, Iste charges, prepayinent premiums and other charges,
as evidenced by a Deed of Trust Noie of even date herewith and payable in accordance with its
ierms bui in no event later than April 1, 2007 (s hereafier amznded, modified, resiaied,
supplemented, exiended or reaewed from time o time, the "Kernersviile Note™), the terms of
which Kerngrsville Note are incorsorated in this Deed of Trust by reference; ang

WHEREAS, Trustor is composed of sevesal of the members of the entities execuiing
and delivering the Cross-Collateralized Security Instrumeais {as bereinafier definsd) for the
benefit of Reneficiary, and it is of material benefit to Trusior that Beneficiary make the lozns
that are seenred by the Cross-Collateralized Security Instruments.
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NOW THEREFORE, in consideration of the aforesaid and the sum of TEN ($10.00)
DOLLARS to each in hand paid, the receipt whereof is hereby acknowledged and to secure (i)
the payment of the Note with interest thereon, and all other indebtedness owed by Trustor to
Beneficiary as evidenced by the Note, (ii) the payment of other sums secured hereby, (iii) the
performance and observance by Trustor of all the terms, covenants, conditions and agreements
of the Note, and (iv) the performance and observance by Trustor of all the terms, covenants,
conditions and agreements of this Deed of Trust and of any other Loan Document, Trustor has
bargained, sold, given, granted and conveyed and does by these presents BARGAIN, SELL,
GIVE, GRANT AND CONVEY to Trustee, his heirs, successors and assigns, in fee simple,
WITH POWER OF SALE, all right, title, estate and interest of Trustor in and to that certain
zeal estate sitated and belng in the City of Kernersvitle, County of Forsyth, State of North
Carolina, more particularly described in Exibis 4 attached hereto and by this reference made
a pari hereof (the "Premises”);

TOGETHER with all buildings (the "Buildings") and improvements

of every kind and
description now or hereinafer located on the Premises (collectively, the ©

improvemenis™);

TOGETHER with all right, title and interest of Trustor in and 10 the following
property, rights and interests (ihe Premises, the Improvements and such property, righis and
interests being collectively cailed the "Properiy"):

A. all right, titde and interest of the Trusior, mecluding any after-acquired title or

1eversion, in and (o the beds of ways, roads, sests, avenues and alleys adjoining the said
Premises;

B. all and singular the iznements, hereditamenis, casements, appurienances,
passages, waters, water rights, water courses, riparian rights, air righs, Cevelopment rights or
other rights, Hbeties and privileges thereof or in any way row or hereafier appertaining,
iecluding Bomestead or any other cleim at law or in equity as well as any aiter-acquired title,
franchise or license and ths reversion and reversions, remainder and remaindars thereof;

C. the rents, issues, proceeds and profits of the Property;

D. all of Trustor's right, title aod interest in and 10 {but not Trusior's obligations
wnger} 2ny and all oniTating sgrecments; management agreements; covenants, conditions and
restrictions; recipocal essement agreements: and any sizsilar instrumenis affecting the
Properiy; zad

E. all materials intended for construction, e-construction, alteration and repairs of
tbe Inprovementis now or beresfier srecied ereon, 3 of which materials shal! Be decimed 0
be inciuded within fe Property mmedisely upoR e delivery whereof to the Premises, and ali

fuciures s articles of personal property now or hereafier owned by Truscor and atached o or
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contained in and used in connection with Property but excluding that owned by Tenants or
other third parties including but not limited to all apparatus, machinery, motors, elevators,
fittings, radiators, gas ranges, ice boxes, mechanical refrigerators, awnings, shades, screens,
office equipment and other furnishings, and all plumbing, heating, lighting, cooking, laundry,
ventilating, refrigerating, incinerating, air-conditioning and sprinkler equipment and fixtures
and appurtenances thereto; and all renewals or replacements thereof or articles in substitution
therefor, whether or not the same are or shall be atiached to the Improvements in any manner;
it being mutually agreed that all the aforesaid properiy owned by Trustor and located on the
Premises shall, se far as permitted by law, be deemed 10 be fixtures, a part of the realty,
security for said indebtedness and covered by this Deed of Trust and as of the balance of the
property aforesaid, this Deed of Trust is hereby deemed to be as well a deed to secure debt for
the purposes of creating a security interest in said property sscuring the said indebiedness for
the benefit of said Beneficiary as Secured Pary.

TC HAVE AND TO HOLD the Property herginbefore described unto Trustee, his
heirs, successors and assigns in fee simple forever.

ENSOFAR 25 any of the Property described above does not form & part and parce| of
the Premises and Improvements, Trustor hereby grants to Trustee and Beneficiary as Secured
Party a security interest in all of Trustor's right, tile and interest therein and this Deed of
Trust is deemed 10 De, as well, & Security Agreement under the Uniform Commercizl Code of
Nort Carolina for ihe purpose of creating a security imterest in such Properiy.

AND TRUSTOR COVERANTS AND WARRANTS lawful seisin of an indefeasible
estate in f¢e simple of the Premises; that the same is free from all encumbrances and lisns
whatsoever; subject only 1o those matiers set forih in Exkibit 7 atiachad hereto and mede 2
part hereof (the "Permitied Exceptions™; ihat Trusior has good and legal right, power and
authority 10 so convey the same and that Trustor and successors in interest will forever
WARRANT AND DEFEND the titie of said property and the lien and priority of this Deed of
Trust against the Iawful claims and demands of all Persons whicinsoever, except as o the
Permiited Exceptiosns; and that Trustor will execute, acknowledge and deliver all znd every
such further assusances wso Trustes of the tile to al! and singular the Premises hereby
conveyed and intended s0 10 be, or which Trustor may be or shall become hereinzfier bound
50 to do. Al such covenants and warranties shall run with the fznd.

THIS DEED OF TRUST IS MADE UPON THIS SPECIAL TRUST:

THAT, if Trustor shzil pay in full the Note cecured hereby in accordance with its
terms, togeiner with interest thereon. and any renewals or extensions thereof in whole or in
part, and any advanoes made by Bensficiary for the protectioa of the Progerty, and shalt
comply with all the covenants, t2rms and conditions contsined i s Desd of Trust acd all
oiber docuresents securing the Note, then this conveyance shali be null a5d void and wmay be
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canceled of record at the request and at the cost of Trustor.

BUT, if there occurs an Event of Default in the payment of any installment of
principal, interest, prepayment premium, or other charges when due under the terms of any
Note, the Deed of Trust or any other Loanr Document, or in the observance or performance of
any of the terms, covenants, conditions or warranties in the Note, this Deed of Trust, or in
any other Loan Document, THEN the indebtedness secured hereby at Beneficiary's opiion

shall immediately become due and payable and in such event such indebiedness shail bear and
accrue imferesi at the Defauli Rate a5 set forth in the Note.

After acceleration of the maturity of the indebiedness secured hereby, Beneficiary may
foreclose this Deed of Trust by judicial proceedings, or may direct Trustee to exercise the
power of sale set forth below, as to the amount so declared due and payable, and thereupon,
the Property shall be sold according to law to satisfy and pay the same together with ail costs,
expenses and allowances thersof, including, without limitation, reasonable atiormeys' fess at ali
trial and appeliate levels. If Beneficiary directs Trusies 10 exercise the power of sale, Trustee
or any successor of Trusiee is hereby authorized and empowered 1o enter znd take DOSSEssion
of all or any part of the Property, personatly or through his agent, and it shall be lawful for
and the duty of Truste, apd he is hereby authorized and empowered, to expose to sale and to
sell such Property at public sale for cash, in compliance with the reguiremenis of the General
Statutes of North Carolina relaiing (o nonjudicial foreclosure sales in effect on the dage
foreclosure is commenced; and at the time and place fixed for the sale (o seil such Proparty,
personally or through: s agent, to the highest bidder for cash, fres from any equity of
redemption, homestead, dower or custesy, and all oter exemptions, all of which are hereby
expressly waived, and Trusize shall execute a conveyance in fee simple to and deliver
possession of such Property to the purchaser, and such sale by Trustes or his agent will ereaie
the relation of landlord and tenant at will between the purchaser at such sale and Trustor
herein, its heirs, reproseniatives, lessees, successors and assigns. Without nofice and $pon
default of such woant in surrendering possession of such Property, such tenan may be
removed by a wrii of ejectment at the suit of either the npurchaser or Trusies for the use and
benefit of the purchaser. The Property may be sold in one parcel, several parcels or groups of
parcels, and Bepsficiary shall be entitled to bid at the sale, and, if Bensficiary is the highest
bidder for th2 Property or any part or parts thereof, Beneficiary shall be entitled to purchase
the same. Beneficiary shall be entitled to a2 credit against the amount of its bid of the halance
of the imdebtedness secured hereby. Afier retaining a reasonable fee not to excesd five percent
(5%} of the gross proceads of the sale as compensation 1o Trustes, plus zli expenses incurred
by him including reasonzble attornsys' fees, Trustes shall apply the residue of ihe proceads
first to pay the expense of making, maintsining and executing this trust and proiecting ihe
Preperty, including reasonable aitorngys’ fees, secend to the payment of the Nowe and ali other
amounts, weluding without limitation any prepayment premiwms, izte payment charges 2ad
attorneys’ feos, secured bereby and the balance, if any, shall be paid 10 Trustor. Trustes may
requite the successiil bidder 2t any sele to deposit immediately with Trustee cash or a certified
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check in an amount not to exceed ten percent (10%) of the bid, provided notice of such
requirement is contained in the advertisement sale. The bid may be rejected if the deposit is
not immediately made, and thereupon the next highest bidder may be declared to be the

purchaser. Such deposit shall be refunded in case a resale is had: otherwise, it shall be applied
to the purchase price.

The failure or omission on the part of Beneficiary to exercise the option for
acezieration of maturity of the Note and foreclosure of this Dead of Trus: following any Event
of Default or to exercise any other option or remedy granted hereunder to Beneficiary when
extitled to do s0 in any one or more instances, or the accepiance by Beneficiary of partial
payment of the indebiedness secured hereby, whether bafore or subsequeni to Trustor's default
kerennder, shall pot constifute a waiver of any such default or the right o exercise any such
option or remsdy, but such option or remedy shall remain continucusly in force. Acceieration
of muaturity of the Note, once claimed hereunder by Beneficiary, at the option of Reneficiary,
may be fescinded by written acknowledgment to that effect by Beneficiary, but the tender and
acceplence of partial payments alone shali not in any way affect or reseind such acceleration of
maturity.

In zddition fo0 the above described indebtedness, this instrument shall and does segure:
(2) any asd 2}l renewals or extensions thereof, iogether with any and all oiber debis and
obligatiops of Trustor 10 Bereficiary which are now Owing or mmay hereafier becoms owing;
(b) any and all advances by Beneficiary or by any holder of this Deed of Trust, whether the
Property is still owned by Trustor or owned by 2 subsequent purchaser of the Property, which
agvances are mads 10 pay iaxes, to pay preminms on insurance on the Property, or i0 repzir,
maintain or preserve the Property or to complets Improvemenis on it; (e} sl expenses,
inciuding, but not Limited to, reasonabis attorneys’ fees, incident to the coilection of the
aforesald indebtedness and the foreciosure of this Deed of Trust by action in any court or by
exercise of the power of ssle contained herein; (d) all amounts owing to Beneficiary under
those certain other promissory notes made by Trustor and/or entities compaosed of certain of
the members composing Trustor, in favor of Reneficiary, and more particvlarly dgescribed on
Exkibit C attached bereio 2od made a part hereof, as any of the same may hereafier be
smended, modified, restated, supplemented, extended or repewad from tme 10 time, the ierms
and conditions of which zte incorporared hersin by reference and made a pari hereof (the
Kerrersville Note and any 2nd =il such other promissory notes are eollectively referred to
herein as the "Noie"); and (&) the performance and obsefvance by Trustor, and/or entities
composed of certain of the members composing Trustor, of ali ihe tarms, covenams,
conditions and agresments set forth in any of those cerizin other security instruments made for
ihe benefit of Bepeliciary, and more particuiarly described on Exhibit B attached hereto and
made a part hereof, as any of the same may herzafier be amended, modified, restated,
supplemented, extended or renewed from Bime w time, the terms and conditions of which are
incorporated bereln by reference and made 2 pant hereof (collectively. the "Cross-
Coliateralized Security Instruments™). The Note, this Deed of Trust, the Cress-Collaterzlized
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Security Instruments and all other documents or instruments executed by Trustor or such other

entities and evidencing or securing the indebtedness evidenced by the Note are collectively
referred to herein as the "Loan Documents”. )

TRUSTOR FURTHER COVENANTS AND AGRERS:

1. To pay promptly the principal of and interest on the indebtedness and
contingent interest evidenced by the said Note at the times and in the manner herein and in
said Note provided. (All references in this Deed of Trust to “interest” shall be deemed to
include both fixed and contingent interest, uniess expressly stated otherwise.)

2, To keep the Premises free from statutory liens of every kind (subject to
the provisions of Paragraph 8 below); to pay, before delinguency and before any penalty for
non-payment attaches therelo, all taxes, assessments, water raies, sewer rentals and oiher
governmental or municipal charges, fines or impositions which are or may be levied against
the Premises or any part thereof; to deliver to Beneficiary at least ten (10) days before
delinguency, receipted bills evidencing paymeni thesefor; to pay, in full, under protest and in
the manner provided by stamie, any tax, assessmeni, raie, renial, charge, finz or impositicn
aforesaid which Trustor may desire to contest; and in the evem of the passage, afier the daie of
this instrument, of any law of the Stzte of North Carolina, deducting from the value of land for
the purpose of taxation, any lien thereon or changing m any way the Iaws for the i2xation of
Deed of Trusts or debis secured by Deed of Trosts for state or local purposes, or the manmar
of eotisction of any such xes, so as to affect this Dzed of Trust, Beseficiary shall have the
right, at its opiion, to give forty-five (45) days written notice to the Trustor requiring the
payment of the debt secured hereby and thereupon said debi shail become dus, payable and
collectible at the expiration of said forty-five (45) days without the Prepayment Premium,
provided, however, said option and right shall be unavailing and the Note and Dead of Trust
shali remain in effect as though said law had not been enzcted, if notwithstanding such Iaw
Trustor lawfully may pay amy such tax or taxes to or for the Beneficiary and doss in fact pay
same when payable.

3 That in order o more fully protect the Bepeficiary, Trustor will pay
Beneficiary in addition to the mombly payments of principal and intersst under the terms of
the Note and voncurrently therewith monthly nmit the said Note is fully paid, 2 sum eguai 1o
water rates peyable to any local government, sewer renis payable 1o any local governmens,
taxes and sssessments next due upon e Property covered thereby (alf 2s estimated by the
Bepeficiary} and the premiums tiat will next become due and payable on policies of fire,
earthquake, rental vaiue and other hazand insurance covering the Property and reguired under
the provisions hereof less alf sums already paid therefor, divided by the number of months 1o
elapse beiore one month prior 10 the date when such water saies, sgwer tenis, faxes,
assessmients snd innuwapee premiums, respectively. will become due and payable.
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Such sums shall be held by Beneficiary, but without interest accruing thereon,
f to pay each of the said particular items. All payments described above in this Paragraph 3 and
all payments to be made under the Note secured hereby shall be added together and the
aggregate amount thereof shall be paid by Trustor each month in a single payment to be
applied by Beneficiary to the following items in the order set fortl-

(@) Taxes, assessments, water rates payable 1o any local povernment,
sewer rents payable to any local government and fire, carthquake, rental value and other
hazard insurance premiums;

, (b)  Interest on the Note: and
; {) Amortization of the principal of the Note.

i : : Beneficiary shall have the right to make the payment of any amount referred 1o

T ’ in subparagraph (a) above notwithstanding that at the time any tax, agsessment, charge or

: imposition referved to in subparagraph (a) above is then being protested or contested by

: Trustor, unless, not less than forty-five (45) days prior to the due date thereof, Trustor shall

- bave notified Beneficiary in writing, of such protest of contest, in which event, as the case

? ) may be, Beneficiary shail make such payment under proiest in the manner prescribed by law
or shall withhold such payment, provided, however, that such contest shail preciude

\ enforcement of collection and the sale of the subject premises in satisfction of such tax,

Z asssssmnent, charge or imposition. In the event such protest or contest shall or might result in

! penalty or othier charges, Trustor shall likewise deposit monthly pro-ratz the amount of any

= such penalty or additional charge.

foliowing the expiration of any applicable notice 2nd cure or grace pexiod as set forib in the
Note shali constimte an Event of Default under this Desd of Trust, and the whole of said
principal indebiedness, togeiher with accrued inserest and all other sums due hsreunder or
under the Note, shall become immediately due and payable, foliowing any applicable grace
pericd, at the option of Bereficiary.

Any deficiency in e paymen: of any such aggregaic monthly payment

b : Any excess funds acoimmulated upder this Paragraph 3 remaining afier payment

= ! of the items therein mentioned shall be credited to subsequent monthly paymenis of the same

‘ natire requeived thereunder, bt if any such item shail exceed the estinate therefor, Trustor

1 shall upon demand forthwith make good the deficiency. Failuze 10 do so following the

} expiration of 2oy applicable aotice 2ud cure or grace period as sei forth in the Note shali be ap
Event of Defauit hereunder, and the whole of the indebtednsss togeiher with accrued interes

, and all other suns due bereunder or under the Moe, shall immediately become due 2t the

option of Beneficiary. If the Property s soid under foreclosuse or it 5§ oiherwise scquired by

Beneficiary afier default, any remaining balance of the zcourmulations under this paragragh
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shall be credited to the outstanding principal of the Note as of the date of commencement of
foreclosure proceedings or as of the date the Property is otherwise acquired.

Any sale or assignment by Trustor of the Property shall automatically carry
with it an assignment of Trustor's interest in and to all moneys deposited hereunder subject,
however, in all event o the provisions of this Paragraph 3.

Notwithsianding anything to the contrary in $his Paragraph 3, the amount for
taxes, assessments, charges and imposiiions required io be escrowed by Trusior hereunder
may be feduced by an amount equal to the pro rata share of such taxes, assessments, charges
and fmpositions to be paid by The Kroger Co. pursuant to its lease with Trustor, so long as
Trustor causes The Kroger Co. io either (i) deposit with Bepeficiary or an escrow agent
designaied by Beneficiary The Kroger Co.’s pro rata share of such amounts at leasi sixty (60)
days prior io the daie that the full amount thereof is required to be so deposited, or (ii) deliver
i Bepeficiary or such escrow agesnt evidence satisfactory to Beneficiary that such pro rata
share has been paid o the appropriate authority within thirty (30) days of tite due date thereof.

Notwithstanding anything io the contrury in this Paragraph 3, Beneficiary wiil
waive the requirement for monthly deposits of insurance premiums as long as Trustor provides
evidence acceptable to Beneficiary in its sole discretion that all insurance required hereunder is
in place and in full force and effect. Bensficiary raserves the right to require the reinstaiement
of insurance deposits following any dafault in payment of any sum due hersunder or under the
Note or following any conmonetary default which coniinues beyond any applicable notice and
cure period,

4. To kesp the Improvements now existing or hereafier erecizd on the
Premises insured as may be required from time to fime by Beneficiary againsi loss or damage
by, or abatemen: of rental income resukiing from fire, earthiquake, boiler explosion, exzended
coveruys, vandalistn, malicious mischief and sprinkler leakage and such oiher hazards,
casusities and contingencies (including but not limited to war risk insurance, if available) in
such amounts and for such periods as may be requized by Bepeficiary (but in no event in an
amount greater than the replacemsnt cost of the Improvenients), and will pay promptly wher
due any premivms og such insurance.  All such insurance shall be carmied in companies
approved by Bereficiary and the csrtified copies of policies, ibe original morntgage
endarsement and renewals fhereof shall be deposiied with and held by Beasficiary and have
attzched thereto a standard nen-coniributing morigages clause {in favor of and entitling
Beneficiary to collect any and ail proceeds navabie under ali such insurance), as well gs
stapdard waiver of subrogation endersement, alf to be in form zcceprable to Bensficiary.
Trustor shall not carry separate insurance concusrent in kind o form or conibuting in the
gvent of loss, with any insurasce reguired hereunder. In the svemt of 2 chapge in ownership or
of occupancy of the Properiy immediate notice thereof by mail shali be defivered to ali
insurers and in the event of joss, Trustor shali give immediate notice thersof w Beneficiary.
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Trustor hereby authorizes Beneficiary at its option to collect, adjust and compromise any
losses under any of the insurance aforesaid and after deducting costs incurred by it in
connection with any seitlement of claims or collection of proceeds, to apply the balance of
siich proceeds at its option as follows: (a) as a credit upon any portion, as selected by
Beneficiary, of the indebiedness secured hereby without payment of the Prepayment Premium,
or (b) to restoring the Property, in which event Beneficiary shall not be obligated to see to the
proper application thereof nor shall the amount so releaszd or used be deemed a payment on
any indebtedness setured hereby, or {c) to deliver same to the owner of the Property. In the
event any insurance company fails to disburse directly and solely to Beneficiary but disburses
instzad either solely fo Trustor or to Trustor and Beneficiary jointly, Trustor agrees
immedisiely to endorse and transfer such proceeds to Beneficiary. Upon the failure of Trustor
to endorse and iransfer such proceeds as aforesaid, Beneficiary may execute such
endorsements or transfers for and in fhe name of Trustor and Trustor hereby irrevocably
appoints Bensficiary as Trustor's agent and atiorney-in-fact (but not as agent or atomey in fact
for any members or pariners of Trustor) s io do.

Notwithstanding the foregoing, in the event Beneficiary does not elect or, under
applicable law, is not permitted io apply such insurance proczeds as a credit upon the
indebizdness secured hereby, then, but only then, Beneficiary shall make any such insurance
proceeds available for the restoration of the Property so damaged, subject to the following
conditigns: (i) that Trustor is not then in default under any of the terms, covenanis and
conditions of the Noie, this Deed of Trust or any oiher agresment securing the Note and with
respest to which defouli any applicable notice, cure and/or grace period provided for in the
Nots or this Dieed of Trust has expiresd and st 21l timess while restoration work progresses no
such default shall ocour angd be continuing beyond any such applicable notice, cure and/or
grace period; {ii) that, except as provided in (iii) below, Beneficiary shail be satisfied that by
the expendinire of such insurance procseds the Property will be fully resiored within 2
reasongble period of time to its valus mamediately preceding tas loss or damage, free and clear
of all Hizus, except as to 1he }ien of this Deed of Trust, the lien for property taxes, the
Permanted Exceptions znd suck other liens as are specifically approved by Beneficiary in
writing under this Deed of Tmast; (i3i) that in the event such procesds shail be insuificient i
restore or rebuild such Property, Trustor shall deposyt prompily with Beneficiary funds which,
together with the insurance procesds, shall be sufficient in Beneficiary's judgment io resfore
and rebuild the Property; (iv) the Trustor shall obtain a waiver of the right of subrogation
from any insurer under such policies of insurance who, at thai time, claims that no liabiliy
«xists as to Trusior or the then owner or the assured under such policies; (V) that the excess of
such insurance proceeds above the amount necessary o complete such restoration and
compensate Trusior for sl other insured losses shail be applied on acoount of any portien of
the indebiedness or obligation hereby secured wiihout pavment of any prepayment premitm.
Any smounts applied by Beneficiary to the Note shall be applied first to inierest and then o
principsl amounts failing due thersunder; (vi) that Beneficiary shali have reviewed and
spproved in writing the plans aad specifications ior the restoration work ang the same shall
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have been approved by all governmental authorities having jurisdiction; (vii) that Trustor shall
have furnished to Beneficiary and Beneficiary shall have approved a detailed budget and cost
breakdown for said restoration work signed by Trustor and describing the nature and type of
expenses and amounts thereof estimated by Trustor for said restoration work including, but not
limited to, the cost of material and supplies, architect and designer fees, general contractor's
fees, and the anticipated monthly disbursement schedule, and Beneficiary shail have given to
Trusior written approval of such budget and cost breakdown (if Trustor determines that its
actual expenses differ from its estimated budget, it will so advise Reneficiary prompily); and
{vili) that in Bepeficiary's reasonable judgment, such restoration work can be completed prior
to the maturity of the Wote. In the event any of such conditions are niot or cannot ba satisfied,
then such insurance proceeds shall be disposed of as provided in the immediately preceding
paragraph of this Paragraph 4. Under no circumstances shall Beneficiary become obligated to
take any actios to resiore the Property.

Notwithstanding the foregoing provisions of this Paragraph 4, in the event of
any such loss or damage to the Improvements, it is hereby undersiood, covenanted and agreed
that the Bepeficiary shail make the procesds received under any such insurance policies as
therein described available for ihie restoration of the improvements so damaged, subjecr to the
following conditions: (a) that Trustor is not then in default under any of the terms, covenants
and conditions of this Deed of Trust, the Note or any other instroment evidencing or securing
the indebiedness evidenced by the Note; (b) that ali then exisuing leases affected in any way by
such damage or destruction shaft continue in full force and effect: {c) that Beneficiary shall
first be given satisfactory proof that the Improvements have been fully restored or that by the
expenditure of such monay will be fully restored, free and clear of all liens, excepi as to the
lien of this Deed of Trust and the Permitied Exceptions; (d) that in the event such proceeds
shall be insufficient to restore or rebuild the Improvements, Truszor shall deposit promptly
with Beneficiary funds which, together with the insurance proceeds, shail be sufficient 10
restore and rebuild the Improvements; {g) that in the event Trustor shail fail within 2
reasonable fime, subject w deiays beyord its control, to restore or rebuils ihe Improvements,
inen Bepeficiary, at its option, may restore or rebuiid the Improvements, for or on behalf of
the Trustor and for such purpose may do sl necessary acts; (3 <hat waiver of the right of
subrogation shall be obtained from sny insurer under such polxcics of insurance who, at shat
time, claims that o liability exists as to the Trusior or the then owner of the Properiy or the
insured under such policies; {g) that the excess of said insurance proceeds above the amount
meCessary to coraplete such restoration shall be applied as hereinbefore provided as z credit
upon any portion as selected by Beneficiary, of the indsbiedness evidenced by the Notz 2nd
secured heceby without payment of the Prepayment Premium; and (b) that the ageregais
minunym monthly rental payable thereafer under 2l leases within ihe Prenices shall not be
less than the sum of: 1/12th of the annual ground tental, if any, 17126 of the znnual taxes and
assessmenis thereon, 1/12th of ibe annual premiuras for insurance required hereunder znd the
monthly inswaliments of principal and interest required to be repaid upen ibe indebiedness
evidenced by the Noie, or otherwise if less than such surn, ithen so nwich of the insurance
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proceeds shall first be applied upon the indebtedness evidenced by the Note, so that upon
payment monthly of an amount equal to such ageregate monthly minimum rentals, when
appiied monthly to pro-rata ground rent, if any, taxes and assessments and’insurance proceeds,
then to interest and the balance to principal, will completely satisfy and discharge at ramrity
the indebtedness evidenced by the Note and secured hereby, in which latter event the monthly
installments under the Note shall be reduced accordingly. In the event any of the said
conditions are not or cannot be satisfied, then the alternate disposition of such insurance
proceeds as provided hereinabove, shall again become applicable. Under no circumstances
shall Beneficiary become personally Hable for the fulfillment of the terms, covenants and
conditions contained in any of the said leases nor obligated to take any action 1o restore the
Improvements,

All proceeds 10 be released or applied by Beneficiary to the resioration of the
Property pursuant to the provisions of this Paragraph 4 shali be released and/for applied 1o the
costs of restoration (including within the terin "restoration" any repair, reconstriciion or
alteration) as such restoration progresses, in amounts which shali equat ninety percent (90%)
of ike amounts from time 10 time ceriified by an architect approved by Beneficiary to have
been incurred in such restoration of any and all of the Property (i.e., 30% of the total amour
sxpended by the copiracior for the project under a contract approved by Beneficiary and billed
by the contractor t¢ Trustor) and performed by a conixacior reasonably satisfaciory fo
Beseficiary and who shall fornish such corporate surety boad, if anv, as may be reasonably
required by Bensficiary, in accordance with the plans and specifications therefor approved by
Beneficiary and the remaining ten percent {13%) upon completion of such restoration and
dzlivery 1o Beneficiary of evidence reasonably saiisfaciory to Benaficiary that ns mechanics'
lien exists with respect 1o the work of such restoration, thai the resworaticn work has bzen
compleied in accordance with plans and specifications for said work approved by Bensficiary
and that all governmenial approvals required for the completion of said resioration work have
been obtzined and the same 2se in form and substance reasomably satisfactory to Bensficiary.

If within 2 ressonable period of wime afier the occurrence of any loss or damage
io the Property, Trusior shall not have submined o Bensficiary and received Bepeficiary's
approval of plans and specifications for the repair, restoration or rebuilding of such loss of
damages or shall not have obizined approval of such plans and specifications from ail
governmenial authorities whoss approval is required, or if, after such plans and specifications
are approved by Beneficiary and by all such govenrnental suthorites, Trustor shall fil o
commence promptly such repair, restoration or rebuilding, or if thereafier Trusior fils o
cas7y out diligenily such repair, restoration or rebuilding or is delinguent in the payment o
mmechanics, materizimen or others of the costs incurred in connection with such work, or if any
other condition of this Paragraph 4 is nor satisfied within a ressonable period of ume afier the
oceurience of any such loss of demage, then Beneficiary, in addition to all other rights herein
szt forth, and, after giving Trusior thiryy (30) days' writien notice of the nonfulfillment of one
or more of the foregoing conditions may, failing Trastor's fuifilimen: of s2id conditions within
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said thirty (30} day period, at Beneficiary's option, (A) declare that an event of default has
occurred and/or apply all proceeds to the payment of any indebtedness hereby secured, and/or
(B) Beneficiary, or any lawfully appointed receiver of the Property, may at their respeciive
options, perform or cause to be performed such repair, restoration or rebuilding, and may take
such other steps as they deem advisable to carry out such repair, restoration or rebuilding, and
may eater upon the real property for any of the foregoing purposes, and Trustor hereby
waives, for itself and all others holding under it, any claim against Beneficiary and such
receiver (other than a claim based upon the alieged gross negligence or imtentional misconduct
of Beneficiary or any such veceiver) arising out of anything done by them or any of them
pursuant to this paragraph and Beneficiary may in its discretion appiy any insurance or
condemnation proceeds held by it to reimburse itself and/or such receiver for all amounts
expended or incurred by it in connection with the performance of such work, including
attorzeys' fees, and any excess costs shail be paid by Trustor 1o Beneficiary and Trustor's
cbligation to pay such excess cosis shall be secured by the lien of this Deed of Trust and shall
bear interest at the Default interest rate set forih in the Note, unii paid.

No insurance proceeds at any time held by Beneficiary hereunder shall be
deemed to be held in trust, and Beneficiary may commingte such proceeds with iis general
assets and shall not be liable for the payment of any interest or other return thereon. In the
event of foreclosure of this Dead of Trust, or other transfer of titie to the Property coversd
hereunder in extinguishment of the indebtedness secured kereby, 2l right, title and interest of
te Trustor, in and (o any insurance policies then in force, shall pass 1o the purchaser or
grantee. Beneficiary is hereby irrevocably authorized 1o assign in Trustor’s name to such
purchaser or grantee all such policies, which may de amended or rewritten 1o show the interess
of such parchaser,

Notwithstanding aaything in this Deed of Trust 1o the conirary, insurance
procesds will be applied in accordance with the lease betwean Trusior and The Krxoger Co.,
provided that {i) The Kroger Co., within a time frame accepiable to Beneficiary, affirms its
obligations under its lease prior 1o application of such proceeds by means of an estoppel
certificate in form and substance satisfactory io Beneficiary, which estoppel certificate shall be
addressed to Trustor and Beneficiary, (i) The Kroger Co. is not in default under such lzase,
awd (iii) there exists no monetary defeult under the Loan Docurnents and there exists no
nonmonetary default under the Loan Documents beyond any applicable notice and cure period.

h To casry and maintain sich Hability and indemnity insurance (inciuding,
but witkout limitation to water damage and the so-called assumed azg contractual fability
coverage) as may be sequired from time to time by Beneficiary, in formns, amounts ang with
corapanies satisfactory o Beneficlery. Centificates of such insurznce, premiums prepaid, shall
be deposited with Bensficiary and shail contzin provision for ten (10) davs' notice {0
Beneficizry prior to any cancellation thereof. Any ameunt paid or advanced by Bepeficiary of
Trustes o connection with the foregoing and &gy other cosis, charges and expenses ingurred in

HAESSESSW0L AAMIDLAND XRO\DEELTRESTLL -12-




BK1941 P0209

NC-169;Mtg#000394900

the protection of the Property and the maintenance of the lien of this Deed of Trust shall be
added to the indebtedness secured hereby, shall include interest at the Default Rate (as set
forih in the Note), shull be repayable by Trustor upon demand; and shall be a lien upon the
Property, prior to any right, title to, interest in or claim thereon attaching or accruing
subseguent {0 the Hen of this Deed of Trust.

6. That the Improvements shall not be altered, removed or demgiished nor
shall any fixwures or appliances on, in or about the Improvements be severed, removed, sold or
morigaged, without the consent of Bengficiary, and in the svent of the demolition or
destrection in whole or in part of any of the fixtures, chawels or articles of personal properiy
covered hereby, the same shall be replaced prompily by similar fixtures, chattels and articles
of personal property ai ieast equa! in quality as those replaced, free from any security interest
therein or encumbrance thereon or reservaiion of tide thereto; to permii, commit, or suffer no
wasie, impairment or detericration of the Property or any part thereof; to keep and maintain
the Property and every part thereof with buildings, fixtures, mzchinery and appurtenances in
thorough repair and condition; to effect such repairs as Beneficiary muay reasonably require
ard from time io time make all needful and proper replacements so that said buildings,
fixivres, machinery and appurtenances will, at all times, be in good condition, fit and proper
for the respective purposes for which thay were originally erected or insmlied. Trusior
represents and warrants that on the date on which this Deed of Trust is executed and delivered
aeither Trustor, nor the Property, are in violation of any covenznts and resirictions of record,
and that any easemmenis of record do not adversely affect in any way the buildings located on
the property subject o the Deed of Trust and it will do all things necessary to avoid the

iolation of any such covenants and resirictions or to prevent such easements from adversely
affecting the integrity and structural condition of said buildings. Trustor covenants and
wartasis that the Improvements are and will be the subject of validly issued building permis
and certificates of occupancy and Trustor covenants and agrees w do, or 10 cause io be done,
all things reasonably necessary to keep such permits and cerificates valid and in good standing
for so long as the indebtedness secured hereby is uopaid. Trusior further covenauts that the
Property and the contemplated uses thereof are permitied by 2¥l zoning, ecological,
envitonmen:al, pollution, wasie proguct, sevage disposal and oihier use regulations. Trustor
Tusiber agress to comply with all statuies, orders. requiremens or decress relating to the
Eroperty by any Federai, State or Musicipal suthority; to observe and comply with all
copditions ari requirements necessary (o preserve and extend any and 211 rights, licenses,
permits (ncluding but sot Emird 10 zoning varizoces, special exceptions and nos-conforming
uses), privileges, franchises and concessions which are applicable to the Property or which
hiave been granted to or contracted for by Trusier in connection with any exisiing or presently
contemplated usz of the Property, 2nd to permit Beneficiary or its agenis, a1 ali reasonabic
times, to enfer wpon and inspeci the Property. Trustor shall st all dimes faithfiily and timely
pariorm of cyuse w be performed a2l of the terpus, covenants and conditions, on Trustor's part
to be performaed, conizined in any agresmenis, sasements, permits or other instrumests which
cToaie any covenants, conditions, easements or rastrictions affecting the Property or any pant
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thereof, in accordance with the respective terms thereof. Trustor covenants and agrees that it
will not waive or modify any of the terms of any of the said agreements, easements, permits
and other instruments or the rights or easemenis created thereby or cancel or surrender same
or release or discharge any party thereunder, without, in each instance, the prior express:
written consent of Beneficiary. Notwithstanding the terms of this Paragraph 6, Beneficiary's
consent shall not be required with respect to any alterations or improvements parformed
pursnant {6 tenant leases if Beneficiary has previousty notified Trustor that such alterations or
improvements do not require Beneficiary s consent.

7. That Beneficiary shall have the right, at any time and from time {0 time
ic engage an independent realtor 10 survey the adeguacy of the mainiepance of the Properiy.
If found inzdequate, such realior shall determine the estimated cost of such repairs and
replacemenis necessary o protect and preserve tie rentability and useability of ihe Property
and the Trusior does hereby acknowledge that the security of this Deed of Trus: is thereby
impaired to the exicnt of the estimnated cost of such repairs and replacements. In such event, at
the option of Beneficiary and within sixty (60) days after written demand therefor, a sum squal
io the amount of such estimated cost shall thereupon become due and payable by Trustor 0 be
applied upon the indebiedness securad heseby unless within such period Trustor at its own cost
and expense, shall have compleied or shall bave commenced and thereaiter, with diligence,
completes such repairs and replacements. In such event, Trustor shall also reimburse
Beneficiary for the cost of such survey, the same being secuved hereby. If the survey
delermines such maintenance fo be adequate, then the cost thereof shail be at the expense of
Bepeficiary.

8. That Tresior will not voluntarily create or stherwise permit to be created
or filed against the Property conveyed bereby, any mortgage len or other lien or liens inferior
cr superior to this Dead of Trust, or convey the Property by another security dead inferior or
superior to this Deed of Trust, aad further, that it will keep and maintain the Property from
the claim of ali persons supplying labor or materials which will enter into the construction of
any and &l buildings now being erected or which hercafier may be crecied on the Premises,
sotwithstanding by whom such jabor or materials may have beer contracied, and on the failuse
of the Trustor to perform these covenants, or any pai thezeof, thereupon the principal and all
arvears of interest shali, at the opticn of Beneficiary, become due and payable, snything
contained herein to the coptrary notwithstanding. Noiwithstanding the foregoing, with respeci
to the filing of any mechanics’ or meterinlmens' or similar lien with respect to the Premises,
Beneficiary will not be entitled 1o exercise any of the options described in this paragraph
unless Trustor shall fzil to remove or cause removal of such lien within sixty (60) days
following the date of filing thereof; further provided, towever, Beosficiary wili not be
obligated 1o forbear from the exercise of any such option for wuch time period unless Trustor
obigins 8 bond to discharge the Premises from claim of lien, in 2n amocunt gqual 0 one
hundred twenty-five percent (125 %) of the amount of ihe Yizn, promptly afier Trustor regeives
potice of the filing thereof, to the exient spplicabie laws permit Trustor o bond the fien off the
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title to the Premises in accordance with law,

Q. That if at any time the United States Government or any other
governmental subdivision shall require internal revenue or other documentary stamps or any
other tax Bereon or on the Note secured by this Deed of Trust, then the said indebtedness and

¢ accrued interest thereon shall be and become dus and payable at the election of the
Benzficiary thirty (30) days after the mailing of notice of such election o Trustor; provided,
however, said election and the right to elect shall be urnavailing and this Deed of Trust and
Note shall be and remain in effect, if Trustor lawfully may pay for such sLamps or tax,
including inigrest and penalfies thereon, o or for Beneficiary and does in fact pay, when
payable for all such siamps including interest and penaliies thereon.

10.  To save the Beneficiary harmiess from all cosis and expenses, including
reasonable attorneys' fees, and costs of a title search, continuation of abstract amd DrEparation
of survey, incurred by reasos of any action, suil, proceeding, hearing, motion or application
before any court or adminisirative body (excepiing an action 10 foreclose or 1o collect the debi
secured hereby), in and to which Beneficiary may be or become a party by reason hereof,
including but not limited to condemnztion, bankruptcy and adminisirative proceadings, as well
as any other of the foregoing wharein proof of claim is by law required 10 be filed or in which
it becomes necessary 1o defend or uphold the terms of and the Hen created by this Deed of
Trusi, and all monies paid or expended by Beneficiary in that regard, together with interest
thereon from date of such payment at the Defauit Rate per annumn cet forth in the Noze, shail
be so much additional indebteduess secured hereby and shall be immediately and without
notice due and payable by Trustor.

11, That should the Propesty or any part thereof, including any sasement or
zppurtenance thereof, be taken or damaged, permanenty or temporarily, by reason of aay
public improvement or condemnstion proceedings, including severance and consequeniial
damage and change in grade of strests, or damage by earthguake or in any other manner,
Beneficiary shall be entitled 10 all compensation award or paymert or relief therefor and
Trustor does hereby irrevocably appoint the Beneficiary as Trustor's agent and aiforney-in-fact
(but not s agent or attorney in fact for any members or parmers of Trustor), coupled with an
interest, snd authorizes, directs and empowers such attoroey-in-fact, at the option of the
attorney-in-fact on behalf of the Trustor, its successors or assigns, 1o commence, appear in and
prosecute, in its Own name, any action or procezdings, i adjusi or compromise any ciaim
toerefor and to collect and receive procesds thereof, to give proper receipis and acquittances
therefor and, afier deducting expenses of coliection, i apply the nei procesds in the same
TEANNET 85 provided in Paragraph £ hereof for the payment of instizance proceeds without the
payment of the Prepayment Premium, In the event ithat the taking by condernmation does not
result in physical damage to the propeniy, Trusior agrees that, at the request of Beneficiary, it
sizli enter into any reasonable agreemens requested by Beneficiary for disbursement of
condemnation proceeds ¢ Benaficisry upen e seonipt of such proceeds.
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Notwithstanding the foregoing, in the eveni of any damage or taking as therein
described by eminent domain of less than the entire Premises, it is hereby understood,
covenanted and agreed that Baneficiary shall make available the proceeds of any award
received in connection with and in compensation for any such damags or taking for the
purpose of restoring so much of the Improvements affected thereby, subject to the foliowing
conditions: (2) that Trustor is not then in defauli under any of the terms, covenants and
conditions of this Deed of Trust, the Noie or any other instrument evidencing or securing the
indebiedness evidenced by the Note; (b) that all then existing leases affected in any way by
such damage or taking such continue in full force and effect; (c) that Beneficiary shall first be
given satisfactory proof that the Improvements have been fully restored or that by the
expenditure of sich mongy will be fuily resiored, free and clear of all liens, except as o the
iien of this Deed of Trust and the Permitied Exceptions; (d) that in the event such award shall
be msufficient {o restore or rebuild the Improvements, Trustor shall deposit promptly with
Beneficiary fupds which, together with the award proceeds, shall be sufficient 1o restore 2nd
rebuild the Improvements upon ihe Premises; (¢) that in the event Trustor shail faii within 2
reasonable time, subject 10 delays beyond its conirol, 10 resiore or rebuild the Improvements,

eneficiary, at its option, may restore or rebuild the Ymprovements for or on behalf of the
Trustor and for such purpose may do all necessary acts; (f) that the excess of said proceeds
above the amount necessary to complere such restoration shall be applied as hereinbefore
provided as a credit upon any portion as selecied by Beneficiary, of the indebiedness
evidenced by the Mote and secured hereby; (g} and thai the aggregate monthly rental pavable
thereafter wnder all leases within the Premises shall not be less than the sum of: 1/12th of the
annual ground rent, if any, 1/12th of the annual taxes and assessments, and 1/12th of the
annual premiums for insurance required hereunder and the monihly installments of principal
and interest required to be repaid upon the indebieduess evidenced by the Noie, or otherwise if
less than such sum, that so much of the award shall first be applied upon the sdebtedness
zvidenced by the Note, 50 that upon payment mosibly of an amount equal 10 such aggregate
menthly minimura rentals, when applied monihly to pro-rata ground rent, if any, taxes,
agsessments and insurance premtiums, then o interest and the balance to principal will
completely amortize the indebizdness evidenced by the Note ai matarity, in which laer event
the momthly instaibments under the Neie shall be reduced accordingly. In the event any of the
seid conditions are pot or cannot be satisfiad, then the altzrmate dispesition of such award a5
provided zerein shali again become zppiicable. Under no circumstances shall Beneficiney
become personaily lizble for the fulfiliment of the terins, covenants and conditions contained in
any of the said leases of the Premises not obligated to izke any sciion 1o restore the
Enprovements,

Netwithsisnding anything in this Dead of Trust to the contrary, condemnation
awards will be applied in acoordzuce with the lease bewween Trustor and The Kroger Co.,
provided that (i) The Kroger Co., within 2 time ffame acceptable to Beosficiary, affirms s
cbligaiions under s lease pricr 1o application of such proceads by means of an estoppel
certificate in form and substance sasisfaciory to Beneficiary, which esioppel certificaie shali be
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addressed to Trustor and Beneficiary, (ii) The Kroger Co. is not in default under such lease,
and (i1i) there exists no monetary default under the Loan Documenis and there exists no
nonmonetary defzult under the Loan Documents beyond any applicable notice and cure period.

i2.  That Trustor shall give Beneficiary immediate notice of ihe actual or
threatened commencernent of any proceadings under eminent domain and will deliver io
Begeficiary copies of any and all papers served in connection therewith. Trustor agrees io
execute such further assignments of any compensation, award, damage and righis of action and
orocesdings as Bensficiary may requive, including the assignment of any award from the
United States Government at any time after the allowance of the claim therefor, the
ascertainment of the amount thereof and the issuance of the warrant for payment thereof.

13, That Trustor within fifieen (15) days upon request by mail will furnich 2
written statement duly ackaowledged of the amount due under the Noie and whether any
offsets or defenses exist against the indebtedness secured by this Dead of Trust.

14,  That Trostor and all subsequent owners of the Premises shall keep and
maintain full and correct books and records showing in detail the earnings and expenses of the
Premises and shnll permit the Beneficiary or s representatives to examine such books and
records acd all supporiing vouchers andd data at any time and from time to time on request, at
its offices, hereinbefore identified, or at such other location as may be mutually agresd upon;
within en (10) days afier demand therefor and, in any event, within sixty (60) days following
ihe expiration of Trustor's first fiscal year and following the expiration of each fiscal year
thereaiter during the term of this Deed of Trust, will furnish io the Benaficiary or its
represeniatives a statement showing in detail all such earnings and expenses since the last such
siatement, verified by the cerificsie of the Trusior or then owner, or if the same be a
corporation, by & centificate of s principal executive officer; and ip the event that the owner
shall refuse or fail to furnish spy sisteroent as above-described, or in the event such ststement
shall be inaccurate or false, or in the event of the fuilure of the Trusior or any subsequent
owner to permit the Beneficiary or its representative to inspect the Premises or the said books
and records on request, Beneficiary may consider such acts of Trustor as & defandt hereundey
and proceed in accordance with the rights and remedies afforded it under ihe provisions of this
Deed of Trust,

13,  To give bumediaie notics, as provided in Paragraph 47, to Beneficiary
of 2Ry coaveyancs, trunsfer or change of ownsrship or ocsupancy of the Propeny.

36.  Should Trustor il to make any payment or 4o a0y act as hevein
provided, then Beneficiary, bui without obligation so to do and without further notice (6 or
desnand upon Trustor other than as provided in the Noig (gxcept that there shall b2 no
extension of time for the cure of a Non-Monetary Default past the initial Sfieen (15) day
period before Baneficiary may elect 1o proceed under this paregraph), and without releasing
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Trustor from any obligation hereunder, may (a) make or do the same in such manner and to
such extent as either may deem necessary to protect the security hereof, Beneficiary being
authorized 1o enter upon the Premises for such purposes; (b) cormmence, appear in and/or
defend any action or proceeding purporting to affect the security hereof or the rights or powers
of Beneficiary; (c) pay, purchase, contest or compromise any encumbrance, charge or lien
which in the judgmesnt of either appears to be prior or superior hereto, and in exercising any

such powers, may pay nécessary expenses, employ counsel and pay such counsel's reasonable
fees.

17.  To pay, immediately and, upon demand, all sums expended by
Beneficiary under permission given under this Beed of Trust, with interest from date of
expendinre at the Default Rate as set forth in the Note and 10 pay for any statement provided
for by law in effect at the date hereof regarding the obligations secured hereby any amoun:
demanded by Beneficiary not 1o excesd the maximum allowed by law at the tine when said
staternent s demanded, all such sums fo be sscured by this Deed of Trust and prior o any
right, title to, interest in, or ciaim on the Property auaching or accruing subsequent to this
Deed of Trust.

18.  That, subject to the previsions of Paragraph 8§ above, Beaeficiary, in
making any payment herein and hereby authorized, in the place and stead of the Trustor,
relating to taxes, assessments, water rates, sewer remtals and other governmental or municipat
charges, fines, impositions or liens asserted against the Premises may €0 so according o any
bill, suaiement or estimate procured from ithe appropriate public office withowr inquiry into the
accuracy of the bili, statement or estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof; or relating to any apparent or threatened sdverse
title, lien, statement of lien, encumbrance, claim or charge shall be the sole judge of the
legality or validity of same: or relating to ihe expense of repairs of replacement of any
buildings, improvements, fixtures, merchandise or appurienances vpon the Premises shail be
the sole judge of the siate of repairs and the necessity for incurring the expense of any such
repairs or replacement; or otherwise relziing o any other purpose hersin and heveby
authorized, but not enumersted is this paragraph, may do so whenever, in its judsment ang
discretion, such advance or advances shall seem necessary or desirable 10 protect the full
security intended (o be created by this instrument, and provided further that in coppection with
any such advanee, Beneficiary, at its option, may and is hereby authorized to obizin a
continuation report of title prepared by a title insurance company | the cost and expenses of
which shai! be re-payable by the Trusior without demand and shall be secured,

1% That as additiona} security, Trustor bereby grapis, gives 10 and confers
upon Beneficiary ihe right, power and authorily, to coliesi the rents, issues and profits of the
Property, reserving unto Trustor the right, prior to any defavlt by Trusior in pavoaent of 2oy
indebiedness ssoured kereby or in performance of any agreement hercunder, and the passage
of any sppiicable notice and grace pariod, to collect and rewin such renis, iswas and profits as
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they become due and payable. Upon any such default, Beneficiary may at any time without
notice, either in person, by agent, or by a receiver to be appointed by a court, and without
regard to the adequacy of any security for the indebtedness hereby secured, enter upon and
take possession of the Property or any part thereof, in its own name sue for or otherwise-
collect such rents, issues and profits, inciuding those past due and unpaid, and apply the same,
less costs and expenses of operation and collection, inciuding reasonable attorney's fees upon
any indebtedness secured hereby and in such order as Beneficiary may determine. The
eniering upon aund taking possession of the Propery, the collection of such rents, issues and
profiis 204 the application thereof as aforssaid, shall not cure or waive any default or notice of
defanlt hareunder or invalidate any zct done pursuant to such notice and the enforcement of
such right or remedy by Beneficiary, once sxercised, shall continue for so long as Beneficiary
shall elect, notwithsianding that the collection and application aforesaid of such rents, issues
and profits of the Property raay have cured for the timme the original default. If Beneficiary
shall thereafter elect 1o discontinue ihe exercise of any such right or remedy, the same or any
other right or remedy under this Deed of Trust may be reasseried at any time and from time to
time following any subseguent defauit,

20.  The Trustor does hereby acknowledge, confirm and recognize that in
making the loan evidenced by the Note and secured by this Deed of Truast, Bensficiary is
relying io a material exient upon the business expertise of the parties and principzls comprising
Trusior and the continued interest of Trustor and such parties and principals in the propery
described in this Deed of Trust. Accordingly, no sale, transfer, assignment, disposition of or
further encumbrancs of slt or any portion of the Premises or of any interest of such party or
principal in Trustor shall be made, nor shall Trustor or any such pasty or principal enter imo
any agrcernent to 5o sell, transfer, assign, dispose of or further encumber all or any porsion of
the Premises or any interest of such party or principsl in Trustor, without the prior express
writier: consent of the Beneficlary being obiained In each and every instance, and upon the
oecurrence or happening of any or all of ihe foregoing without the written consent of
Bepzficiary then, or at any time thereafier, Beneficiary shail have the right and option, in its
sols discretion, to immediately deciare the entire ouistanding principal indebtedness secured
hereby and all seerved interest thereon, irarsediately due and payable and to exercise, at its
opticn, such rights and remaedies as set forth in this Dezd of Trusi and ai law provided with
regardd thereio. Beseficiary's consent shizll be granied or withheld in s sole discretion and
may be conditionsd upon (7) the payment of & fee of ons percent {1 %) of the unp2id principal
balzance of the indebtedness evidenced by the Noie, (§i) the financial condition of any such
proposed maasferee apd (i) the confimantion that the wansferee is an experienced and
suceessiul owser and manager of sirip skopping cepiers. Upon Beneficiary's request, Trusior
will deliver to Beneficiary Trustor's orgsnizational documents, 2 the saree may have been
amended, together with other evidence of orgenizaiional composition and control.

Novwithsianging the foregoing, without the consem of, b upon at least twenty
{20) days prier writien netice to, Beneficlary, and provided that Trusior is pot in defeuit under
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any of the Loan Documents, all or any portion of the niembership interest of Midland
Kemmersvitle Development Company, a North Carolina limited liability company (the “Limited
Lizbility Company”), in Trustor may be transferred to Topvalco, Inc. andfor The Kroger Co.
without creating a defavit under any of the Loan Documents.

Notwithstanding the foregeing, any Permitted Transfer (as hereinafier defined)
wili be permitied without Beneficiary’s prior written consent, provided that (i) Benzsficiary
receives not iess than thirty (30) days priot writien notice of the proposed transfer, such notice
to provide suificient defail to enable Bereficiary to determine whether the proposed transfer is
8 Permitted Transfer, and (i1) Trustor is not in defaulr of any of s obligations under the Loan
Documents eithier when notice of the proposed transfer is received or when the proposed
transfer ocours. As used herein, 2 “Permitied Transfer” means any of the following:

(a} an assignment, transfer or bequest of the respective interast of
Lee S. Wislansky and Renie Wielansky, Joseph H. Apter and
Jody Apter, Ned M. Brickwman and Gayle Brickman, Rodney X.
Jones and Mitzi Jones, Stephen Notestine and Patricia Notestine,
and/or John 1. Silverman and Nancy G. Sitverman (collectively,
the “Members™) with respect to his/herftheir interesis in the
iimitsd Liabifity Company, to one or more Family Members (as
hereinafier deficed), provided thai the Property shall be managed
by a party or pardies reasonably satisfactory 1o Lender with
expertise in the management of commercial real estatz
comparable to the Propetty at least egual to the Members: or

by  asale, assignment or wansfer of the Property to one or more
mwusts organized for the benefit of any of the Members or ons or
more of the Family Members of any of the Merabers, provided
ihat the Member creating the Grust is the trustee of such frusi(s)
and retzins mansgement and control of such trust assets, As used
bherein, “Family Member{s}” shail mean 2 ¥Member’s spouse,
children {whether nawra! or adopeed, grandchildren (whether
nataral or adopted), parents, brothers, sisiers or children of
brothers or sisters (whether natural or adopted); o

{c} a sale, assigrement or tansfer of one or more of the Membery’
inierests in the Limited Lisbility Company, or a sele, assignment
or rapsier of poriions thereof, o one or more other Member{s),
50 fong as Trustor remains the ovwner of the Property snd no
further Members are sdmined io the Limited Lisbility Company;
or
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(d)  asale, assignment or transfer of the interest of any Member in
the Limited Liability Company, so long as the Members retain
not less than 51% of the limited liability company interests in the
Limited Liability Company. :

21. That upon an Event of Default in the payment of any installment of
principal and interest, or either, when due under the Note or in any of the payments required
to be made hereunder; or upon default in the performance or ohservance of any of the terms,
covemants, conditions or warranties hereint contained; or shounid any procesding under
bankzupicy faws be brought by or against Trustor; or should a receiver be appointad for any
properties of Trusior by any court in a proczeding wherein Trustor is charged with fraud or
alieged to be insoivent or unable to pay iis debts as they mature and such proceeding is not
dismissed within sixty (60) days afier filing; then in any such event, at the option of
Beneficiary, ali sums secured hereby together with all acerued interest titereon, shall, without
notice, become immediziely due and payable and the right of action thereon shall 2t once exist.
In the event of any such default and upon accelerarion of the entire indebtedness aforesaid,
interest thereon shall accrue thereafier at the Default Rate sei forth in the Note, and if a0y suit
or action is instituted o collect the said indebiedness or any part thereof or if it is placed in the
hands of an attorney for collection, Trustor agress to pay, in addition o the cosis and €Xpenses
therect, reasonable aitorney's feas acmally incurred, ail of which mErest, costs, expenses and
fees shall be added to the amount of the debt secured hereby and covered by the security of
this Dreed of Trust. Time is of the escence in this Dieed of Trusi, the Note and al! other
documents delivered i connsction with the Note.

22.  Thatupon an Event of Defauit by Trustor in the performance of any of
the terms, covenants, conditions or warraniies herein or in ihe Note, Beasficiary, upon
application to 2 court of competent jurisdiction, shall be entisled as 2 maner of sict right,
without notice and without regard to the adequacy or value of any security for the indebiedness
evidenced by the Notz or the solvency of any party bound for its payment, to the 2ppointment
of a receiver to take possession of and to operate the Premises and 1o collect and apply the
mcomss, reats, issues, profits and events thereof. The recsiver shafl have a1 of the rights and
powers perminied under the laws of the State of Nonth Carolina. Trustor will pay o
Beneficiary upon demsand 20l expenses, incleding recsiver's fees, reasonable attoraeys' fees
actnally incurred, costs and agent's compensation, incurred pursuan io ihe provisions of this
pasagraph, and any such amounts paid by Bepeficiary shall be added io the indebiedness
evidenced by the Note snd shall be secused by this Dead of Truse.

23,  Hintentionally Gmitied]
24, [istentionsily Oputied]

25.  [Istestienslly Omitted)

BAESTESS\E0T . AN AND. ERO\DEEDTRST. -2i-

i - —_———




BK1941 PO218

NC-169;Mtgi#000394900

26. [Intentionally Omitted]
27. [imteptionally Cmifted]

28.  That the pleading of any statute of limitations as a defense to any and ali
obligations secured by this Deed of Trust is hereby waived to the full extent permissible by
law.

29 That all right, title and interest of the Trustor in and fo all laages
affecting the Premises together with any and all further leases upon all or any part of the
Premises, and jogether with all of the rents, income, receipts, revenues, issues and profits
from or due or arising oui of the Premuses have been transferred and assigned simultaneously

serewith to Benefictary as furthér security for the payment of the sald indebiedness under
provisions of a ceriain Assignment of Lessor's Interest in Leases of even date herewith
executed by Trusior and {o be recorded simultaneously herewith, the terms, covenanis and
conditions of whick ate hereby expressly incorporated herein by reference and made a part
hereof, with the same force and effect as though the same were more particularly set forih
berein,

30.  That at the option of Beneficiary this Deed of Trust shall become subject
and subordinate, in whole or in past (but not in respect o the priority of entitlement to
tnsurance proceads or any award in condemnation) to any and all lsases, of ali or any part of
the Premises, vpon the execution by Beneficiary and recording thereof, at any time hereafier,
in the office of the Register of Deads for Forsyth County, in and for the county wherein the
Preraises ave situate, of a upilaeral declaration to that effect.

31.  That shonld the proceads of the loan made by the Beneficiary io the
‘Trustor, {be ve-payment of which is hereby secured, or any pari thereof, o any amount paid
out or advanced by the Beneficiary, be used directly or indirectly to pay off, discharge or
satisfy, in whole or in pari, any prior lien or encumbraske upon e Premises above-described,
oF 20y pait thereof, on the Bepeficiary shail be subrogated io any additional security heid by
the holder of such jien or encumbranse.

32, That the rights and remedies herein provided are cumulative ang thet the
Beneficiary, as holder of said Note and every other obligation secured hereby, may recover
judgment shereon, issuz execution therefor and resort to every ofher right or remedy availabie
at law or in equity, without first exhausting asd without affeciing or impairing the security or
any rwight or remedy afforded by this Deed of Truss, and no ememeration of speeial righis or
powers by 2y provision of tis Desd of Trust shall be construed o limit any grant of sensrai
rights of powers, or to i2ke away or it agy and 2l rights granted 10 or vesied in the
Rensficiary by virue of the Iaws of the Siate of North Carolina.
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33.  That Beneficiary, without notice and without regard to the consideration,
if any, paid therefor, and notwithstanding the existence at that time of any inferior liens
thereon, may release any part of the security described herein or may release any person liable
for any indebtedness secured hereby without in any way affecting the priority of the lien of
this Deed of Trust, to the full extent of the indebtedness remaining unpaid hereunder, upon
any part of the security not expressly released. The Beneficiary may also agree with any party
obligated on said indebiednass or having any interest in the security described herein 10 exiend
the time for payment of any part or all of the indebiedness secured hereby, and such agreement
shall not, in any way, reiease or impair the Hen hersof, but shall extend the lien hereof as
against the title of al! patties having any interest in said security, which interest is subject to
said lien,

34.  Inthe event the Beneficiary (a) reieases, as aforesaid, any part of the
security deseribed herein or any person Hable for any indebredness secured hereby, or (b}
granis an extension of time on any vayments of the indebredness secured hereby, or (c) takes
other or additional security for the payment hereof, or (d) waives or fails to exercige any right
granted herein or in the Note, said act or omission shall not release the Trustor, subsequent
purchasers of the Premises or apy part thereof, or makers oz surefies of this Deed of Trust or
of the Note, under any covenant of this Diaed of Trust or of the Note, nor preclude e
Beneficiary from exercising any right, power or privilege herein gramed or intendes to be
granted in {he event of any other defanit then made or a1y subsequeni defauls,

35.  Nowithstanding any provisions in this Deed of Trust or the Noie to the
contrary (except es provided in subparagraphs (b) and (c)):

(8 It is expressly undersiced and agresd that if Beaeficiary at any
time izkes action w0 enforce the collection of the indebiedness, Beneficiary will proceed to
forecloss this Desd of Trust instesd of instituting suit upon the Note. If 2 lesser sum is
realized from the freciosure of this Deed of Trust angd sale of the Premises than the amount
then due and owing under the Note, Beneficiary will never (except as providsd in
subparagraphs 7b) and (c)) institute any actiom, sit, claim or demard in lsw or in eqikity
agsinst Trustor for or on account of the deficiency.

(b)  Nothing containsd in subparagraph {s) will in any way affect or
impair £3) the len of this Deed of Trust or 20y representation or werranty of aitle made in this
Deed of Trust which will remain in ful! fisree and inure to ihe benefit of Beneficiary and to e
benefic of any insurer of title 16 the Premises; (i) Beeficiary's rights under any masier fease,
indemaity or guarantee givéa in connection with the indebtedinsss evidencad by the Nete; {iii)
Beneficiary's right to present and collest on any fenter of crudit given in connection with the
indebtedness evidenced by the MNote: o7 {i¥) Truszor's personal liability for e indebiedness
evidenced by the Note if at the time of accelemtion of the indebtedness or foreclosure of this
Deed of Trust, and sale of the Premises Trustor is in defaunit undsr any of the provisions of
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Paragraph 50 of this Deed of Trust (being the paragraph relating to Environmental Laws as
defined therein) and such default has an adverse effect on the value of the Premises;

(c)  Further, the following are excluded and excepted from the -
provisions of subparagraph (a) and Beneficiary may recover personally against Trustor for the
following:

{ all losses, damages or liabilities suffered by Beneficiary
arising out of any fraud or wilful or intentional misrepresentation by Trustor or any of
Trustor's members, partners or principals in connection (i) with Trustor's perioprmance or
fulfillment of any of Beneficiary's conditions to or requirements in advancing the indebtedness
evidenced by the Note or otherwise with Trustor's inducements o Beneficiary to advance such
indebiedness; (ii) with the execution and delivery of any of the documenis evidencing or
securing the indebtedness evidenced by the Note; (iii) with ihe maKing of any representations
or warraniies which are in addition to the represeniations and wartangies of title in this Deed
of Trust (covered under subparagraph (b)) coniained in such documents; or (iv) with Trustor's
performance of any of its obligations under such documents;

{31) all rents and other revenues, paymesnis or reimbursements
of any kind whatscever (including alt payments and conwributions from tenants for taxes,
nsurance, operaiing expenses and cOMMMON area maintenance chatges) derived from the
Premises afier a default by Trustor (whether or not notice of such default has been given)
under any of the documents evidencing or securing the indebiedness evidenced by the Note or
on depasit on the date such default occuss in one or more accous used by or Trusior or
Trustor's agents, representaiives or propesty manager in connection with ihe operaiion of the
Premises, except io ine extent properly applied {as documented by evidence raasonsbly
satisfactory 1o Beoeficiary) 1o the normal and cusiomary expenses and operations of the
Premisss;

(@)  al security dzposits collected by Trustor {or any of
Beoeficiary's predecessors) and rot properly refunded to tenants and alf advance rents
collected by Trusior (or 2oy of Trustor's predecessors) and not properity zpplied ia due course;
proper refurding or applicsiion must be documented by evidence reasonably satisfactory 1o
Berneficiery;

{tv}  the replaceraeny cost of any items of personalty or any
firgures removed from the Premises by Trustor or its agents oz representanives sfter Trusior
defaulis vader any of the documents evidencing and securing ithe indebiedness evidenced oy
tha Note;

{v) 2l iosses, damages or liabilites suffered oy Beneficiary
arising feom any acts of commission or omission by Trustor thas result in waste upon the
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Premises;

: (vi)  all payments Beneficiary makes 1o protect its security

‘- pursuant to express provisions of this Deed of Trust to the extent such paymenis were
necessitated by Trustor's failure to operate the Premises in accordance with the requirements
of the loan documents or with law;

(vit)  all mechanic's liens, materialwen's liens or any other
] , ' liens arising from work performed on or materials delivered to-the Premises prior to

: foreclosure of this Deed of Trust and sale of the Premises but only io the extent Beneficiary
I had advanced funds 10 pay for such work or materials;

(vili) any insurance or condemnation proceeds anribuiable io
the Premises that are not applied in accordance with the terms of this Deed of Trust and any
insurance or condemnation proceeds atributable to the Premises that were not paid to
Beneficiary when required under ihe terms of this Deed of Trust; and

f (ix)  all losses or liabilities (including any diminution in value
5 fe of the Premises) suffered by Beneficiary arising from Trustor's default under any of the
; ~ provisions of Paragraph 50 of this Deed of Trust.

36.  Upon an Event of Default ac.d following the acceleration of mamurity, a
tender of payment of the amount necessary to satisfy the entire indebtedness secured hereby
made at any time prior 1o foreclosure sale, (including sale under power of sale hereunder), or
during any redemption period afier foreclosure, shall constitute an evasion of the prepayment
privilege conwined in the Note and shall be deemed to be a voluntary prepayment of the Note
&nd such prepayment, io the exient permitted by law, will therefore include the premivm
S . required under the prepayment privilege contained in the Note or if at that time there be no

L such prepsyment privilege, then such payment, to the extent permitted by law, will include &
| _ prszium for such prepayment which is the greater of: (2) an amount equal o 1% times the
peintipal indebtedness evidenced by e Nois cutstanding om the dawe of prepayment {the
_ “ZiEpayment Date Principal™), or (b) the amount by which the sum of ihe Discounied Value of
- otz Payments, calculated at the Defaule Discount Rate, exceeds the Prepayment Daie
Principal.

As used berein, the following definitions shedl spoly:
= oy

G} "Default Discount Ratz” means the vield on a U.S. Treasury
issue selected by Beneficiary, as published in the Wall Swmest
Journal, two weeks prior to the dsie of prepayment, having a
mamrity date comresponding {or most closely correspondiog, if
8038 igentical) to the Meatrity Diate (25 defived in the Note), and 2

e i i
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coupon rate corresponding (or most closely corresponding, if not
. : identical) to the Coupon Interest Rate (as defined in the Note),
less 300 basis points.

(i) "Discounted Value” means the discounted value of a Note
Payment based on the following formula:

; B - ‘IE
. (1 -+ R/12)m = Discounied Value

NP = Amount of Note Payment
R = Drefaplt Disconnt Rate.

n = The number of months batween the date of
prepayment and the scheduied date of the Noie
Payment in question rounded to the nearest
integer.

(it}  "WNote Paymenis™ means the scheguled payments of monthly debt
service on the loan evidenced by the Note for the period betwesn
' the date of prepayment and the Maturity Dase, including the
scheduled repayment of principal at the Manrity Date.

37.  That nothing herein conained nor any transaction related thereio shzail be
! eonsireed of so gperais as o require the Trusior to pay interest ai 2 raie greaier than it is pow
‘ fawful in such case (o coniract for, of to make &Ry payment ot 10 €0 any act confrary io law,
and if fromt any circumsiances whatscever, fulfillment of any provisions of this Deed of Trust
of of the Note, at ifre time performance shali be due, shall involve transcending the limit of
validity presently prescribed by any applicable wsury siatute or any other applicable Iaw, with
. regand 2o obligations of like chatacter ang amount then, ipso facto, the obligation to be
s fulfilied shall be reduced to the limit of such validity, 5o that in no event shall sy exaction be
" possible under this Deed of Trust or under the Note that Is iu excess of the current fmit of
such validity, but such obligation shall be fulfilled to the limit of such validity. Inno event
shail Trustor be bownd io pay for the use, forbearance or dewention of the meney loansd
pursuant to the Nete, interest of more than the current iegal limits. The right o demand any
such ¢xeess is hereby expressly waived by Beneficlary, The provisions of ikis paragraph shali
conirol every other provision of this Deed of Trust and of the Noe, If any clzusss or
provisions berein contained operate or would prospeciively oparaie 1o invalidate this Desd of
Trust ip whole or in part, then such clauses apd provisions only shail be held for maught, as
though not Berein conizined, and the remaindsr of this Deed of Trust shali remain operative
apst in full force asd cffect and shall be enforced o the greatest exient permied by law.
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38.  That to the extent permitted by law with respect to the debt secured
hereby or any renewals or extensions thereof, Trustor jointly and severally waives and
renounces, each for himself and family, any and all homestead and exemption rights, as well
as the benefit of ali valuation and appraisement privileges under or by virtue of the constitution

and laws of the Btate of Norh Carolina, of any other state or of the United Siates now existing
or hereafter enacted. :

39.  That, if the Trustor or any subsequent owner is a COrporation, to
preserve, maintain and keep in full force and effect its corperate exisience, its right to carry on
its business and all franchises, rights or privileges heretofore or hereaftar granied 1o or
confesred upon Trustor.

40.  That as a special inducement 1o Beneficiary making the loan secured
bereby to Trustor, from and after the date hereof uni the date on which the principal
indebtedness evidenced by e Note shail be fully repaid and this Deed of Trust shali be fully
satisfied of vecord, Trusior covenanis and agrees as fclows;

(&)  Trustor will prepare annually a commercially reasonable leasing
plan {the "Leasing Plan") appropriate for a property of the type and character of the Property,
including a marketing pian and projections for rollovers, vacancies, leasing comission costs,
tenant improvement costs and other capitai costs and Trustor will set aside appropriate
reserves in a segregated property account to provide for anticipated costs, except to the extent
set aside in reserve accounts established as speciiically required by this Deed of Trust,

{v) Trustor will lease the Property in its reasonable discregion in
accordance with the Leasing Pian and, subject 10 the following conditions, mnay enisr ino new
leases and may ameng, renew or exiend leases without Beoeficiary's prior wrinien consent:

(i) ihere is no Evert of Defzult at ike time the pew lease,
amendment, renswal or extension is executed;

{13)  the fixed minimum rent snd oiher Conomic tenms
(incleding free reni periods and other tenan: concessions) of the new lezse, amendment,
renewal or exiension are, in Trustor's reasonzble business edgment, st prevailing market
ienims for simailar space in properties comparable to the Progeriy in the same geographic
logation;

{it)  each pew lease is written o0 2 Bepeficiaiy-approved form
of lease without material devizsion, esch repswal or eatensions of a lease wriien on 2
Beneficiary-approved form of lease without material deviation and each emendmers doss not
represent a mnatenal deviation from 2 Beneficiary-spproved form of lease or, if pot the case,
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then the new lease, amendment, renewal or extension, as the case may be, is submitted to
Beneficiary together with Beneficiary's form of Subordination, Non-Disturbance and
Atiornment Agreement executed by each tenant;

(iv)  the new lease represents lass than 50% of the net reniable
area of the building or buildings affected by the new lease, represents less than 30% of the
gross revenues from ihe building or buildings and is not to a major department store tenant or
oilier anchor tenant in a shopping center;

(v}  Beneficiary has not revoked Trustor's privilege of
entering inio new leases and amending, renewing or extending leases without Beneficiary's
consent as provided below;

{(v1)  the lzase amandment does not reduce the initial term of
the iease or any renewal term of the lease after {he renewal has been exercised; and

{(viii} the lease amendment does not reduce the real except in
connection with an extension or rexewal of the ieass that complies with the provisions of this
Deed of Trust.

Trastor may not enter into any vew lease or any amendment, renewal or extension of 2 lease
that does not meet the preceding conditions except with Beneficiary's prior consem.

(¢}  Upon the occurmence of any of the following snd 80 days prior
notice to Trustor, Beneficiary may revoke Trusior's privilese 10 enter into new leases and to
amend, renew and extznd leaces without Beneficiary's Prior copSent:

() if Beneficiary s=ils or otherwice transfers the Loan
Documents;

{#)  if anoual gross revenues from the Property are less thian
the aggregate of anpual detn service paymenis, impositions, insurance premiums and operating
expenses for the Property; and

{#i) atany time in Beneficiary's sole discretion.

(d)  Trustor's privilege to enier inio new ieases and to amend, repew
or extend leases without Beneficiary's prior consent automatically terminaies upon the
occurrence of an Event of Default.

{e  Not more iban 30 days afier exccution of each new leaze and
ezch amendmest, resewal or exiension of say lease by Trustor and say tensnt, Trustor will
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deliver to Beneficiary or Beneficiary's designated servicer, an original or a copy certified by
Frustor, together with a reasonably detailed lease abstract prepared by Trustor.

41, That in the eveni Trustor shall hereinafier transfer and lease back il or
any part of ihe Properiy and whether or not the lien of the within Deed of Trust shall be or
shail hereafter have been made subordinate to any occupancy leases or subleases of the
Property and whether or not the holder of this Deed of Trust shall Bave gragied or shail at any
time grant non-disturbance to such leases or subleases, then the said leaseback and any deed of
trust, morigage Or security deed affecting said leaseback either (a) shall be made or shall
become subordinate to said occupancy leases and subleases or (b) shall provide for
nondisturbance of said leases and subleases, and all said leases and subleases shail provide for
attornmeni to the entity that shail take over its landlord's interest.

42.  Except as provided herein, no financing statement covering the personsl
property or any poriion thereof is on file in any public office. Trustor wili not remove of
permit the removal of the coflateral or any part thereof without the prior writen permission of
Beneficiary, provided that obsolete and worn-out articles may be removed concurrently with
the replacement or repewal thereof with property of at least equal value in usafiiness in the
cperation of the Properiy. Upon an Event of Defauit in the payment of any installment of
principal and interest, or either, when due under the Note or in any of the payments required
to be made hereunder, or upon a defauli in the performance or observance of any of the terms,
covenants conditions or warranties herein contained, Beneficiary may exercise any and all
remedies available to Bepeficiary as a secured party under the Uniform Commercial Code as
enacted in Noré Carolina,

43.  That Trustor within ten (10) days upon request by mail shall exegute,
acknowizdge and deliver 1o Beneficiary a chatel morigage, security agreement or other similar
security instriment, in form satisfactory to Bepeficiary covering alt property, of any kind
whatscaver owned by Trustor, which, in the sole opinion of Beneficiary is essential to ihe
opeszticn of s Property and conceming which iere may be any doubt whether the witle to
same has been cunveyed by and included within this Deed of Trust under the laws of the Siate
of North Carcling and will further execute, acknowledge and deliver any financing sistement,
affidavit, continuation statement or certificate or otber docusment as Beneficiaty may request in
oxder to periect, pieserve, maintain, continue and exiend the security interest under and the
priority of such chatiel montgage or other security Iastrument. Trustor further agrees 1o pay to
Eeneficiary on demand il costs and expenses incurred by Benefcisry in conpeclion with the
prepagntion, exstution, recording und filing and refiling of any such document,

44.  That Trustor, at zay dme upon reguest of Beneficiary, will execute,
acknowledge and deliver ali such additional papers and instraments and all such furthey
assurances of ttle and will do or cause to be done all Surther acts and things as may. subject to
the conditions contined ia this Dead of Trust, be proper o reasopably necessary for carrying
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out the intent of this Deed of Trust.

45.  Trusfor shall cause the Premises to be a separate tax lot or lots so that
the Premises are assessed separate and apart from any other property owned by Trustor or any
other perscn or entity.

46.  [istentionally Omitted]

47.  All sotices, demands or requests provided for or permitied to be given
pursaant 10 this Deed of Trust must be in writing and shall be deemed to have been properly
given when served by personal delivery, by depositing the same in the United States mail,
vostage prepaid and registered or certified, renin receipt requested, or sent by reputable,
nationat overnight delivery service, for delivery on the next business day, charges prepaid, at
the address set forth below. The effective date of such notice, demand or request shall the
eariier of (i) actual receipt; or (it) three (3) days after the date of mailing, if inailed or the next
business day afier delivery io the overnight ssrvice, if sent Dy overnight delivery service. For
the purpose of this Deed of Trust:

The address of Bensficiary is:

Teachers Insurance and Annuity
Association of America
730 Third Avenue
New York, NY 10817
Aun: Managing Director Souih/Southeast
Region Morigage and Real Estate Division

Witk a copy o

Teachers Insurance 2nd Annuity
Association of America
730 Third Avenue
New York, NY 1068317
At Vice-President and Chief Counsel in Charge of
Morigags and Real Estate Law Morigage and Real
Estate Division

HAESERSEN AN AND ERNDEEDTRST. ~30-
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The address of Trustor is:

Té&M Kernersville Development Company, L.L.C.
c/fo Midland Development Group, Inc.

12655 Clive Boulevard

Suite 200

8t. Louis, Missouri 63141

Aftn:  lee S. Wielansky

with a copy to:

The Kroger Co.

Real Estate Depariment

10314 Vine Stzeet

Cincinnati, Ohio 45202

Arnn:  Vice President-KFS Real Estate

The address of Trusiee is:

James N, Marinello

Teachers Insurance and Annuity Association of America
730 Third Avepue

New York, New York 10017

Either parly hereto may, from time to time, by notice in writing served upon the other a5
aforesaid, designate a different mailing address or a different person 1o which ali such notices
or demands are thereafier io be addressed.

48,  That all the covenants and warraniies berein shall run with the iznd.

48,  The Trustor shal? provide, improve, pave, grade, surface, ang thereafier
mainizin, clean, sepair, police and adequately fight all surface parking aseas and struvwues {the
"Parking Area”) upon the Premises, togeiher with any sidewalks, zisles, sireets, driveways
and sidewalk cuts therein. It is also covenanied and agreed and a son-sxohusive easement o
that effect is hereby declared, created and granted that this Parking Asea shell be reserved and
used solely and exclusively for the puiposss of providing ingress, egress and parking facilities
for sutomobiles znd other passenger veliclss of ks owners and ienanis, and of (e employees,
ifcensees, imvitess and customers of the owners and iensnte, and furiher that as pert of the
Parking Area there shall be provided sufficient paved areas for ingress and egress ang right of
way 10 and from the adizcent public thoroughfares. Trustor covensais that the Parking dsea
shall not be {a) reduced 5o as 0 cause the parking area 1o be unabie o scromrnodate the
mymber of automobiles required 1o be mainiined hereby, (b} builli upon, {c} obstrucied (other
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than temporary obstructions for street repairs and repairs to Parking Area), {d) redesignated or
? (e} leased or granted to any person except customers, licensees, invitees or employees of
' approved tenants, without the prior written consent of the Beneficiary and that the Parking
Area shall always be of sufficient size to accommodate not less than 370 spaces of size and
configuration complying with applicable governmental regulations, unless a greater number of
spaces shall be required by any governmental agency or local zoning laws, rules and
regulations having jurisdiction over the Premises, in which case the Trusior covenants and
_ agrees 10 at all times maintain such greater number of spaces. The Trustor further covenants
' that no lease or other arrangement shail be made affecting the parking areas which will cause a
defzult under any lease to any approved tenanis. The easements hereby created and covenants,
restrictions and reservations hereinabove set forth shall run with the land and shall continue in
full force and effect so jong as any pari of the debt shall remain unpaid. The refusal or failure
of the Trustor, its successors or assigns, or any subsequent owner of the Premises beyond any
a2pplicable notice and cure or grace period as set forth in the Note, to comply with the
] foregoing shall constinite an Event of Default hereunder znd the engire indebitedness together
with accrued interest and ali other sums due hereunder or under the Note, shai! at the optior of
the Beneficiary become immediazly due and payable.

i - - 3 . X e . L .
- 50.  The following provisions shall apply with respect (o Environmenial

Laws:
{a} Trustor hereby represents and warrangs that:
)] the Premises and the operations presenily conducied
y thereon are not in violation of any zoning ordinances, building codes or Environmental Laws;

i) 1o the actual keowledge of Trusior afier due inquiry aad
i relisnce on the environmental zudit of the Premises, 2 eopy of whick Trustor kas provided
to Beneficiary, during the period that Trusior has owned e Premises. the Premises werse not
uszd for the generation, treatment, storage or disposal of any hezardous substance, excent thay
all hazardous substances generated at and locateg upon the Premises bave been wansporied,
i ireated 2nd disposed of in accordance with Environmental Laws;

1 () co the actual imowledge of Trustor afier due inguiry 2nd

3 iz relisnce on the eavironmental audit of the Premises, a copy of which Trustor has provided
to Benzsiiciary, the Premises snd the operations presently congucted thereon are ot the subject -
of auy peading or threatened iavestigation, inguiry or procezding wider any Environmental
faw;

{ivj o the actusl knowledpe of Trusior after due inguiry and
ia reliance on the envirommemal zudit of the Premises, a copy of which Trustor has provided
0 Beneficiary, Trustor has no knowledge of any prior uses of the Premises by any prior
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OWGer Or any prior owners which violate any applicable Environmental Laws: and

{v)  Truster has duly cbtained or filed all necessa

Iy permits,
licenses, and other governmental authorizations. .

(b)  Trustor hereby covenanis angd agrees that:

(i) the Premises will at all times be in compliance with all
Environmental Laws;

(i) Trustor will not generate, handle, use, store or treat any
hazardous subsiance or solid waste on the Premises, except in compliance with Environmental
Laws;

(ilij  the use of the Premises will not resul; in the unlawful or
other release of any hazardous substance or solid waste ini, on or under the Premises:

(v)  Trustor shall mnzdiaiely notfy Beneficiary of the
occurrence of any violation or receipt of any notice or complaini of any violation or alleged
violation of any Environmental Laws:

(v)  Beesficiary, its agents and representatives, may from time
to time make periodic inspeciions of the Premises and in connection therewith may make such
tests of the air, soil, ground water, and building materials, as Beneficiary, its agenis and

repraseniatives, shall deem reasonably necessary; Beneficiary and Trustor shail share squalily

the cost of any such inspections and iests unless the same revezl any noncompliance with any
Envirommental Law, in which evest Trustor shail pay the cost thereof, and

(vi)  Trustor shail use its best efforts to capse any zud all
ienanis or oteer operators of the Premises 10 conduct their respective busingsses so as 1o
comply in 2l respects with Environmental Laws.

For purposes of this section the tenm "Environmental Laws” shail mezn and include
any and all laws, statutes, ordinances, rales, regulaiions, orders, or determinations of any
governmenial suthority peraining to health or 1o the envirenmant, and relating o the
Property, including without limitation, the Clean Water Act, the Clean Aix Act, as amended,
the Coraprehensive Environmental Response, Compensation and Lizbility Act of 1980, &5
smended by the Superfund Amendments 2nd Reavthorizazion Act of 1986, {"SARA™, and 25
may be further amended, {alf togeiher herein caileg "CERCLA"™), tse Federal Water Pollution
Conuel Act Amendments, the Oecupationa! Safety mnd Haalth Act of 1970, as amended, the
Resource Conservation and Recovery Act of 1976, as amended, ("RCRA™), the Hazardous
Materizls Transportation Act of 1975, 25 zmended, the Safe Drinking Water Act, a5 soiended,
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the Toxic Substances Control Act, as amended, and the rules, regularions and ordinances of
the County of Forsyth, the City of Kernersville, the State of North Carotina Department of
Environment Health and Namral Resources and all applicable federal, state and local agencies
and bureaus. Likewise, the terms “hazardous substance™, “release” and “threatensd release®
siall have the mesnings specified in CERCLA snd the terms “solid waste” and "disposal” (or
"digposed”) shall have the meanings specified in RCRA; provided, however, in the event
either CERCLA or RCRA is amended so as (o broaden the meaning of any term defined
therein, such broader meaning shall apply subsequent to the effective date of such amendment,
and provided further that, to the extent the laws of the state in which the Property is locsted
establish & meaning for "hazardous substanca™, release”, “solid waste™ or "disposal” which is
oroader than that specified in either CERCL.: ~- RCRA, such brozder meaning shall apply
with regard to the Property.

ALL OF THE COVENANTS herein contamed are joint and several and shal]
also bind, and e benefits and advaniages thereof shall also inure to the respective heirs,
gxeculors, administrators, successors and assigns of the parties hereto. Whenever used, the

singular number shall include the plural, the plural the singular and the use of any gender shall
include all genders.

Si.  This Deed of Trust shall be interpreted, construed and cnforced
according 10 the laws of the Stare of North Carolina.

32, Trustor hereby granis 1o Beneficiary the right and power to appoint, in
its sole discretion, a substitute trustee or trustees hereuader in the eveni of e resignation,
death, incapacity, disability, removal or sbsence from North Carolina of Trustee, or for any
resson whatsoaver. Such appoinment shall bs made by an instrument to that effect duly
executed and aclnowledged and recorded in all offices in which this Deed of Trust is
recorded. Upon the execution of such instrutnent, ihe substitits trustes or frustecs named

therein shall bs vested with all powery, rights authority and duties vested in Trustee by this
Dreed of Trust,

53. eneficiary recognizes that Trusior has received subordinate financing
with respect 10 the Property from Star Bank in the original principat amount of $1,690,000.
In ihe event such loan is not serisfied of record withic sixty (60) ésys following the date hereaf
o in the event of a default by Trusior under the decumsnts evidencing or securing such
suberdinate financing, such faiture to satisfy or such default, as the cess may be, will be a
defauit under the Loan Dacuments for which no notice or opportunity to cure will be made
available to Trustoz.
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IN WITRESS WHENEOY, Trusior hase

- Xecutzd this Deed of Trust under
geal, as of the day and vear first sbove written.

TRUSTOR:

T & M KERNERSVILLE DEVELOPMENT
COMPANY, L.L.C., & North Camling }mited
. lability company

By: TOFVALCO, NC
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STATE OF %Ml’ -

COUNTY OF Wa

Thig M gay of _“Thaeed . 1327 personaliy came befors me
\J’ﬂmgg &, ;Q-{éﬁgf . Who, bring by me @uly swom, says thet he ie the
Yregident of Topvaice, Ine., an Ohis ecrporstion, a member of "TEM EERNERSVILIE
DEVELOPRMENT CORMPAN ¥, L.LC., & North Carnling {imited lizbility compan
senl affized oo tha foregeing instrisment in wridng & %he sorpocais gen] of the company, snd
that.seid Writing was signed and sasled by hims, in bobslf of saig carporation, by it authority
aniy given. And tha waid Pregidsnt szknswledyed the gaid Writing o be the gor

Snd dsed of asid corpormion at 2 member of TEM KERNERSVILLE DEVELOPAENT
COMPANY, 1. L.C.

. that the

WITNESS my baod sod official ssal, this the 257 day of Praced
1997
NANCY WHITE

Nofary Public. Staie of Ohlg
Ky fommission fxplres Aup. 7, 2000
My commission expires:

/ﬁ/@i WM L
ﬁm&yhm *‘__

NOTARIAL SEAL) ‘ ‘;‘ '
STATEOF /=S o, ;

COUNTY 08 It Lower

This _&7" day of ﬁ?am.e{, v i%_z, eeneopslly came before e Loe
3. Wielanuky, being by me duly sworn, 2ays el bs is 8 member of Midland Kernsraville

Esvelopment Company, a North Carclina timired Hebility company, and aciywwicdged the
Lte exeeution of the oregoing insrniuntas: on belsif of Midlend Kemargvilla Deveiopment
Company, as a2 member of TERS Ezrnersville Davelspmen: Co

mpany, L.1L.C.
. WITHESS my hend and official aeal, this the ST day of glaved.
1957,

Notery Pustic\_/, ZQ/

Iﬁﬁ&" Cﬁmmi&séﬁﬁ e@im: 3 R ; ? 2 .? ;\-

JANE B KFiLY §

Hetary Publiz - STATE OF 25ISS0UR

oy z CITY 6F 37 Loy ¥
COTAMALSEAL | o SLLOS
S'E‘ATEGFEC—F@R,&?H!"Q .
The Forogotag sevtificasn of &0-'?-&3.. LPY) %ﬁ‘
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EXBIBIT “A”

Reing ail of Lot 1 and 2 as shown on that certain map entitled ‘Final Plat of Kemersville
Shopping Center Century Place Boulevard”, dated Augnst 7, 1995, and recorded in Plat Book 38,
page 119, Forsyth County Registry, map recorded in Plat Book 39, page 55, Forsyth County
Registry and map recorded in Plat Book 39, page 136, Forsyth County Registry.

Together with and including alt of the right, title and inferest of Grantor in and to the non-
exclusive casements appurtenant to any or ali of seid Lots 1 and 2 created in {1) that certain
Declaration of Reciprocsl Easements and Resirictions recorded in Book 1868, page 368],
Foreyth County Registry, (2) that certain Deed of Easement recorded in Book 1868, page 3663,
Forsyth County Registry, (3) that certain Slope Easement Agreement recorded in Book 1667,
sage 820, Forsyth County Regisiry, (4) that certain map recorded in Plat Book 38, pages 119,
120 and 121, Forsyth County Registry; or (5) thai certain map recorded in Plat Book 39, page 55,
Forsyth County Regisiry, or (6} thet certain map recorded in Plat Book 39, page 136, Forsyth
County Registry.
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EXHIBIT “B”

List of Permitted Exceptions
Taxes for the year 1997 and thereafter which are not yet due and payable.

Restrictions, reservations of easemenis and conditions costained in instrument recorded in
Book 1868, page 3681 and Book 1915, page 208S, Forsyth County Registry, but this
policy insures that a violation thereof will not cause a forfeiture or reversion of title.
NOTE: This exception omits and coveaant, condition or resiriction based on race, color,
refigion, sex, handicap, familial status or nationzl origin, unless and only to the extent that
the restriction is not in violation of state or federal law, or relates to a handicap, but does
not diseriminate sgainst handicapped people.

Terms and conditions of Declaration of Reciprocal Easements and Restrictions recorded in
Book 1868, page 3681, Forsyth County Regisiry. (Affects appurtenant easements
appearing in Jtemn No. 5 of Schedule A of the within Policy.)

Terms and conditions of Deed of Easement recorded in Book 1868, Page 3663, Forsyth

County Registry. (Aifects appurtenant easements appearing in Item No. 5 of Schedule &
of the within Policy.)

The foilowing matiers that are shovm by survey dated March 13, 1997 by Homer S.
Wede, Registered Land Surveyor, and plat recorded in Plat Book 39, page 35, Forsyth
County Registry:

2) building seiback lines which have not been violated; and
b} deainagz Ineon Lot 2;

Plat recorded in Plat Book 38, Page 119, Forsyth County Registry, revesls the following;
a} negative access, slope and utility easements along northern tine of Lot 1;
b} private Access Essements crossing Lots 1 & 2 and adjoining southern
progerty Baa of Lot 2;
T} mnsxinwum watershed impervious aress;
d} future plans may constitute a realignment of Cenfury Boulevard. Sections

could be renamed at » later date;
23 senitary sewer easements {public) crossing eastern portion of Lot 1; and
] sight distance sasements at zoutheastern corper of ot 2.

Title to that porion of the property within the bounds of right-of-way of Boulevard
Dedicated on plat recorded in Plat Book 38, Page 119, Forsyth County Regisiy,

Right(s)-of-way io Department of Transportation, recorded inBock 1725, pags 260,
Forsyth County Registry.
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Easement(s) to Duke Power Company recorded in Book 392, Page 86, Book 617, Page
233, book 859, Page 24, Book 859, Page 304; Book 478, Page 5; and Book 793, Page
301, Forsyth County Registry.

Terms and conditions of Slope Easement Agreement recorded in Bock 1667, Page 820,
Forsyth County Registry.

Sanitery Sewer Easements to Town of Kernersville recorded in Book 1820, Page 3111,
aud Book 1820, Page 3115, Forsyth County Registry.

Title to that portion of the property within the bounds of existing and proposed right-of-
way of South Main Strect, Highway 150, see Plat Book 38, Page 119, Forsyth County
Registry.

Lease fo the Kroger Co., recorded in Book 1868, Page 3696, Forsyth County Registry.

Rights of tenants as set forth on the attached rent roll (see Exhibit “A”) as tenants only

under lease in effect and that none of such leases contain a right of firsi refusal or option
to purchase,

Plat recorded in Plat Book 139, Page 136, Forsyth County Registry.

5
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BEXHIBIT C

That certain Amended and Restated Mortgage Note, dated April 30, 1996, in the
originat principal amount of $6,100,000.00, made by T&M Weast Chester Development
Limited Liability Company, an Ohio limited liability company, payabie to the order of
Teachers Insurance and Annoity Association of America, in accordance with its erms
sut in 20 event later than September 1, 2005, as amended by that certain First
Amendment 10 Amended and Restated Mortgage Note, dateg March-3/, 1997,

That certain Deed of Trust Note, dated March 3/, 1997, in the original principal
amount of $11,950,000.00, made by T&M Cary Development Company, L.L.C.. a
North Carolina limited liability company, payable 1 tie order of Teachers Insurance
and Anpuity Association of America, in accordance with the terms thereof but in no
event later than Anril 1, 2007.

That certain Deed of Trust Noie, dated April 30, 1996, in the originai principai amoum
of $5,715,000.00, made by T & M Staunton Development Company, L.C., 2 Virginia
limited liabitity company, payable {o the order of Teachers Insurance angd Anpuity
Association of Arserica, in accordance with its terms but in no event later than May i,
2006, as amended by that certain First Amendment to Deed of Trust Note, dated

HAESS\ESSS0701 46 MIDLAND KROADEEDTRST 2
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T EXEIBIT D

SR . 1. That certain Open End Mortgage and Security Agreement, dated August 18, 1995,
; '= from T&M West Chester Development Limited Lisbility Company, an Ohio limited
‘ ' liability company, to Teachers Insurance and Annuity Asscciation of America,
recorded in Bock 5421, Page 387, Rutler County, OhioRecords; as amended by that

ceriain First Amendment to Open End Morigape and Sectrity Agreement, dated

‘ April 30, 1993, recorded in Book 66186, Page 227, Butier Ceunty, Ohio records (s re-
; recorded in Book 6050, Page 1127, Butler County, Ohio Records); as amended by that
. ; ‘ certain Second Amendment to Open End Morigage and Security Agreement, dated
. | March 3/, 1997, to be recorded in the Builar County, Ohio Records.

; 2. That certain Deed of Trust and Security Agresment, dated March =3/, 1997, by T&M
| y Cary Development Company, L.L.C., a North Carolina limited Hability company, io
‘ James N, Marinello, as Trustee, for the benefit of Teachers Insurance and Annuity
Association of America, to be recorded in the Wake County, North Carolina Registry.
- ! 3. That certain Deed of Trust and Security Agreement, daied April 30, 1996, by T & M
] i Staurton Development Company, L.C., a Virgixia limited liability cornpany, io
: Cluistopher J. Har, as Trustee, for the benefit of Teachers Insurance and Annuity
! Association of America, recorded in Book 371, Page 713, of the Clerk’s Office of the
; ' Cizcuit Coust of the City of Staunton, Virginia, as amended by thzt certain First
' 1 Amendment to Deed of Trust and Security Apveement, dated March 37,1997, to be
: recorded in the Clerk's Office of the Circuit Coust of the City of Stannton, Virginia,
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