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8 G TRUST
{Kernersviile)

THIS DEED OF TRUST (this “Deed of Trust”) is made and granied as of the 31st day of
March, 1597, by and between T&M KERNERSVILLE DEVELGCPMENT COMPANY,
L.L.C. a North Carolina limited Hability company, having as a mailing address 12635 Olive
Boulevard, Suite 200, St. Louis, Missouri 63141, as Grantor {hereinafier called “Borrower™), to
DAVID L. HUFFSTETLER, having 25 a mailing address Two Hanover Squere, 434 Fayetteville
Mall, Suite 2000, Raleigh, North Carolina 27601, as Granies (hereinafter calied “Trustee™), for the
benefit of STAR BANK, N.A., a nztional banking association crested nnder the laws of the United
States of America, having as a mailing address 425 Walnut Strest, Cincinnati, Ohio 45202, Atin:
Commercial Property Loan Department (hereinafter cailed “Lender”).

WITNESSETH:

That Borrower, for and in consideration of the sum of Ten and no/160 Dollars {$10.00) and
other good and valuable consideration in hand paid at and before the sealing and delivery of these
presents, the receipt and sufficiency of which are hezeby acknowiedged, has granted, bargained,
sold, aliensd, conveyed, and confirmed, and by these presents does grant, bargain, seil, alien,
convey, and confirm vato Trustes, with the power of sale and right of enfry and possession, all that
tract or percel of land lying end being in the State of Nowth Carolina, together with all
improvements localed thereon, as morne paricularly described on Exhibit A attached besrsto and
made a part bereof (ths “Property™).

TOGETHER WITH all easeinents, rights-of-way, strips 2nd gores of land, vaulis, streets,
ways, 2lleys, passages, sewer rights, waters, waler courses, water rights znd powers, and 2l estates,
tights, titles, inferests, winerels, royaiiies, privileges, lberiies, tenemenis, heredilaments and
eppuricaznces whalsoever, including, without limitation, 2l of Borrower's right, tile and interest to
sny lease of the Property or any pari theneof, if any way belonging, relating or apperiaining te the
Property of sny part thereof, or which hersafter shall in any way veiong, relsie or be appuriensnt
thereto, whether now owned or hereafier acquired by Borower and the reversion and revessions,
remainder and remuinders, the rents, issues, orofits and revenues of the Property fom tme o Gme
seoruing (imcleding without Iiwitation all payments under leases or temencies, proceeds of
insursnce, condemmnation: payments, tenant security deposits and escrow funds}), aud =i the estaie,
right, Gitke, inteesst, property, possession, claim and demand wihatsaever 2t law, as well as in equity,
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of Borrower of, in, and to the same; reserving only the right to Borrower to collect the same so long

as Borrower 15 not in default hereunder (all of the foregoing being included within the defirition of
the Property).

TO HAVE AND TO HOLD the Property unto Trustee, and the successors and assigns of

. Trustee, in fee simple and forever,

BUT IN TRUST, for the purpose of securing unto Lender:

(a) The full and prompt payment when due, whether by aceeleration or otherwise, of
the principal sum ouistanding from time fo fime under that certain Promissory Note (the “Note”) of
&ven date herewith payshic by Borrower to order of Lender in the principal sum of One Miltion Six
Hundred Ninety Thousand and no/100 Dollars ($1,690,000), together with interest, late charges and
all other amounts as provided in the Note, which is hereby incorporated by reference into this Deed
of Trust, whichNote hasa maturity date of June 1, 1997:

(®)  The full and prompt payment when due of any and all prepayment fees, premiums
and/or penaliies due pursuant to the Note, as the same may be now or hereafier amended, renewed,
extended and/or modified;

(¢)  The full and punciual payment, performance and observance of, and compliance
with, cach and every obligation, coveners, wammanly, agreement, term, provision and condifion
contained in the Note, as iz same may DE 00% or hereafier amended, renewed, extended and/or
modified;

(d)  The f:ll and complete performance and observance of, and compliance with, each
and every obligation, covenant, warranty, agreement, term, provision and conditior: contained in
this Deed of Trust and any modification, amendment, renewal or extension hereof; mnd

{e) The payment and performance of any and all other obligaiions of Borrower io
Lender whether now existing or hereafter arising,

PROVIDED ALWAYS, that upon the discharge in Tull of the indebtedness and ali
obligalions seoured hereby, then this conveyance shall be muli and void and Trustee, at the sole cost
and expense of Borrower, shall cancel this Deed of Trust of fecord;

It is the intention of this Deed of Trust to secure not only the indebtedness evidenced by the
Note hercinabove described, aleng with any and all wnewals, moedifications, zmendmenis,
replacemients, consolidztions and exiensions thereof, in whole or in part, but also any and gii other
fusther indebtedness now owing or that may bereafter be owing, however incurred, 10 Lendex, its
Euccessors and assigns, by Bowower and/er Bomower's successors in title, whether directiy or
indireetly es prineipal, endorser, suarantar, or otherwise, the indebtedness secured by this Deed of
Trust being hereinafter roferved to s the “Indebiedness.” The Indebtedness shali also include,
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without limitation: (a) any late charges imposed upon Bormower; (b) any and ail prepayment fees,
premiums and/or penalties now or hereafter due under the Note; (c) the repayment of future
advances disbursed by Lender to Borrower in excess of the principal of the Note; (d) the payment
of all other sums, with interest thereon, advanced in accordance with the terms of this Deed of
Trust; () the performance of all obligations, covenants and agreements herein contained and/or
contained in the Note, in accordance with the terms thereof; and (f) any and all other obligations of
Borrower to Lender whether now existing or hereafier arising.

NOTWITHSTANDING THE FOREGOING, THE MAXIMUM PRINCIPAL AMOUNT
SECURED HEREBY SHALL BE $1,650,600.

If any poriion of the Indebtedness or any provision of this Deed of Trust shall be held
invalid for any reason, ii is the intent of the parties that such portion shall be severabie, and such
invalidity shall not affect the remzinder of this Deed of Trust or the Indebiedness. No release of

any part of the Property, or extension of all or any part of the Indebtedrniess, shall affect the priority
of this Deed of Trust.

ARTICLEX

Bomower represents, warrants and covenants with and to Lender that it is lawfully seized of
the Property in fee siinple and has full power to convey the same and to execuie this Dead of Trust;
{hat Borrower will make any further assurances of tiile that Lender may require; that Borrower will
kesp and observe all of the tems of this Deed of Trust on Borrower's pait to be performed; that
ihere are no suits or proccedings pending or, to Bomower's kmowledge, threatened against or
affecting Borrower and/or the Propesty; that the Property is free and clear of ail encumbrances
except for {a) a fHrst deed of trusi to Teachers Insurance and Arnuity Association of Armerica
securing a principal amouni of §5,325,000 (the “TIAA Dieed of Trust™), (b) real estate taxes not due
and payable and {c} easements, covenanis, conditions apd resirictions of record which do ot
vnreasonsbly interfers with the iniended use of the Property (collectively, the “Permitied
Encumbrances”); and thet it does warrant sad will defend the titie to the same against the claims
s demends of 2il persons whomsosver.

COVENANTS

Bomower further covenenis and agrees with Lender as follows:
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2.1 ay {s.

()  To pay the principal of the Note, interest thereon, any and all prepayment
fees, premiums and/or penalties and any and all late charges at the times and in the manner therein
provided, and fo pay all other Indebtedness hereby secured at the times and in the manner herein
provided, including any advances or expenses of any kind incurred by Lender pursuant to the
provisions of the Note or this Deed of Trust.

(b)  To pay any and 2ll fees, commissions, expenses, costs, reimbursements
and/or other amounts now or hereafier due under the Note or this Deed of Trust, with interest
thereon, at the time(s) and in the manner(s) therein provided.

22 Conditien_of Properfy: Compliance with Laws; Waste: Use. To keep the
Property in good condition and repsir and to make all structural and nonsiructural and all ordinary
and extraoidinary repairs and maintenance as and when the same become necessary, and to cause
all repairs and maintenance to be done in a good and workmanlike manner; to repair, replace,
rebuild and reconstruct any and all portions of the Property which may be damaged or destroyed by
fire, windstorm or any other casualty; to repair, replace, rebuild and reconstruct any portions of the
Property which may be lost, altered, damaged or destroyed as the result of a “Taking” (hereinafier
defined); to comyply in all respects with all present and future statutes, laws, ordinances, and
governmenial rules, regulations and orders which are applicable to all or any portion of Borrower’s
business or properties (including, but ot limiled to, the Americans with Disabitities Act); to
perfortn or causs to be performed any snd all environmentai studies, audits, and tests as may be
required by applicable law; not to commit or permif waste of the Propetty, or remove or permit the
removal of any building, improvement or fixture Fom the Property; not to perform or permit any
act which may in any way impair the vahie of the Properiy, or allow changes in the use for which
the Property was intended at the time this Deed of Trust was execuied; not to remove or demolish,
or periit others to remove or dernolish, any improvements or portions of the Property or, subject to
the provisions of this Section 2.2, cause or permit such improvernents fo be matenially altered or
changed without the prior writter: consent of Lender, as well as Lender’s prior wiitien consent to
the plans and specifications relating thereio; and to use the Properiy to operate a retzil shopping
center and for nio other purpose.

23 Faxes.Imsurance apd Giher Iragesiiions. To pay ali personat property taxes, real
estaie taxes and assessments, waler and sswer charges, end all other goverrunenial charges which
may secrue, be levied or assessed upon the Property or zny paré thereof and which rezy be or
betoms @ Hen upon the Property or bave Driority in payment to the Indebtedness hereby secured
whest snd as the same becoms due, and bafore eny delinquency ocours or any penaity is assessed
thereoxn,

i ange

4 Indem: . of | I 256 Jrustee  Bomower herehy agress and shall
indemwafy Lender and Trustes for and hold Leuder and Trustee hamnless fom and zgainst any loss
suffered or any hability, cost, or expeinse including, without Hmitation, actual atiorneys’ fees at
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customary hourly rates, incurred by Lender or Trustee on account of any damage to the person or
property of Borrower, Lender, Trustee or any third parties by reason of or in connection with the
construction, use, operation, maintenance, repair and/or management of the Property, whether or
not such damage is due in whole or in part to the negligence of Lender or Trustee, or their
smployees, officers or agents. Borrower shail vndertake, at its sole expenss and through counsel
satisfactory to Lender and Trustee, the defense of Lender and Trustes in any lawsuit commenced as
the result, or alleged to be ihe resulf, of injury or damage occurring by reason of or in connection
with the construciion, use, operation, maintenance, repair andfor management of the Property
unless such injury or damage was the direct result of the gross negligence or willfill misconduct of
Lender or Trustee or their employzas, officers or agents.

2.3

=%}

Insurance. To obfain and keep in full force and effect at all times, at the sole cost
and expenss of Borrower, policies of insurance {o:

{8  keep the Property insured against loss or damage by fire and all risks of
direct physical loss and such other risks of damage, casuslties and/or hazards as Lender may from
time to time reasonably require (inciuding, without Limilation, covernge for earihquakes, vandalism
and malicious mischief) for not less than one hundred percent (100%) of the replacement cost
thersof, evidenced by “replacement cost” and “agreed amount” endorsements in the policy. Lender
may require periodic appraisals of the Proparty (at Bomower’s expense) by sppraisers satisfactory
to Lender and the insurance carrier. The amount of direct physical loss insurance shall be adjusted
as required by the insurance carrier in order to obtain coverage of 100% of replacement cost and to
maintain the appropriate “agrees amount” endorsement covarage;

(b}  keep the Property msured with business and rental interruption insurance
covering risk of loss due to the cecurrence of any hazards insured against vnder the reguired hire
and extended coverage nsurance in the amount of pot less than $1,400.000;

(c)  maintain comprehensive general public Hability insurance covering the legal
lighility of Bomower ageinst claiwas for bodily injury, desth and/or property damage arising out of
the construction, use, operation, repai, maintenance and/or management of the Property and all
wess appuriensnt thereto andfor the conduct of Borrower™s business, in such amounts as Lender
may reasonsbly require, but in no event Iess than $5,000,000.68;

(dj satisfy all applicahle worker’s compensation insuzance requirements;

(¢}  maintsin broad form boiler and machinery insurance for ali pressure fived
vessels or apperatus, if aay, situated on the Property with Sl repair and replacement cost coverags;

{3 i the Property is in a flood hazerd area, maintsin fiood insurance in =a
smount equal io {he maximum coverage avaiieble; and
&
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(g) obtain and maintain any other insurance conceming the Property or
operation of business thereon as Lender may reasonably require, including but not iimited to such
broad form builder’s risk insurance coverage as may be reasonably required by Lender during the
petiod of construction of the improvemenis to the Property as contemplated in the Loan Agreement

(including soft cost coverage in the amount of not less than $1,000,000) and/or in the event that any
further construction acfivity is undertaken on the Property.

Each policy of inswrance shall be issued by a company or companies réeasonably
acceptable {o Lender and licensed to do business in the state in which the Property is located.
Borrower shall deliver {0 Lender original policies for such insurance, or ceriificates of insurance
with certified copies of such policies, in form reasonably satisfactory to Lender and first payable in
case of loss to Lender. Each policy of insurance required by this Section 2.5 shall contain a
noncontributory siandard morigagee clause in favor of Lender and a waiver of insurer’s rights of
subrogation against finds paid under the standard mortgagee eadorsement. Each such policy shall
provide ihat Lender shall receive ai least thirty (30} days notice prior to any modification,
cancellation or non-renewal of such policy for any reason. Borrower further covenanis not to
terminate or change any policy of insurance without the prior writien consent of Lender {which
consent shall not be unreasonably withheld), and at least thirty (30) days prior to the expiration date
of & policy, to deliver 1o Lender 2 renewal policy in form satisizciory to Lender, and to promply
furnish Lender all receipis of paid premiums and any other evidence of payment of premiums as
Lender may require.

If the Property is sold pursuant to this Deed of Trust or if Lender acquires title {o the
Property, Lendar shall have all of the right, title and interest of Borrower in and o any insurance
policies and uneamed preminms thereon and in and fo the proceeds resulting from any damage to
the Property prior to such sale or eequisition, and Bonower hereby imevocably appoinis Lender as
its agent to efifect the foregoing.

X

{a) Damage or Degiruction. In the event that the Property, or any part thereof, is
lost, deamaged or destroyed by Sre, windsiornm or any other susksity, Borrower will give immediate
notice thezesi fo Lender, and Lender may thercupon make proof of such loss, damage or
destruciion; provided, however, that the tight of Lender to make proof of such loss, damage or
destruction zbell not relieve Bomower of the obligation to make proof of such loss, demage or
desiruction in & Himely manner under any policy of imsurance covering such loss, damags er
destruction. Al procesds of insurance payable by reason of any such loss, damage or destruction
shall be payeble to Lender, and all affected insurance companies are hereby authorized and direcied
o meke payment thereef direclly fo Lender. Bomower hereby irrevocably appoinis Lender as
Borrower's agent {which appointment is coupled with an interest) to, at Lender’s opiion, seiile,
edjust, compromise sod otherwise pursue any claims for loss, damage or destuction under any
policy of insurance. Lender shall apply the proceeds of insurance paid to i pursuant to this Section
2.5z} i sccordance with the provisions of Section 2.6(c) hereof. Lender shall not be deemed a
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trustee with respect to any funds received by Lender pursuant to this Section 2.6(a); however,
Lender shall not commingle such funds with its general finds and shall invest such funds in an
interest bearing account (in Lender’s name) for the benefit of Borrower (Lender shall also have a
validly pexfected first lien security interest in such account). Within seven (7) days after request by
Lender, Borrower agrees to execuie and deliver such documenis as may be required by Lender to
enable Lender to realize upon the rights granted to it under this Section 2.6(a).

(b) Condemnation. Inthe event that the Property, or any part thereof, is altered,
damaged, tsken or acquired, cither temporarily or permanently, in any condemnation proceedings,
or by exercise of the power of eminent domain, or by any acquisition made under threat of the
exercise of the power of eminent domain, or by the alteration of the grade of any street affecting the
Property (collectively, a “Taking™), the amount of any award or other payment made in
consideration thereof is hereby assigned to Lender, and Lender is empowered to collect and receive
the same and to give proper receipts therafor in the name of Borrower, and the same shall be paid
forthwith to Lender. If Borower receives notice, written or unwritien, of any actual, intended or
threatened Taking, Bomrower shall immediately fumnish a copy of such notice to Lender if sush
volice was wriften, or inform Lender in writing of such notice if such notice was unwritien.
Borrower hereby irrevecably appoints Lender as Borrower’s agent (which appointment is coupled
with an interest) to, at Lender’s option, commence, appear in and prosecute, in Borrower's or
Lender’s name or both, any action or procecding relating to any Taking, Any award or paymeii
received by Lender in respect to any Taking shall be applied by Lender in accordance with the
provisions of Section 2.6(c) hereof. Lender shall not be deemed a trustee with respect to any funds
received by Lender pursuant to this Section 2.6(b); however, Lender shall not commingle such
funds with its general funds and shall invest such funds in an interest bearing account (in Lender’s
name;j for the benefit of Bomower (Lender shall also have 2 validly perfected first lien security
interest in such account). Within sevea (7) days afler request by Lender, Borrower agrees to
execute zaid deliver such documents as may be required by Lender to enable Lender to reslize upon
the rights granted to it under this Section 2.6(b).

(©  Proceeds. Lender may apply the proceeds of insurance paid to Lender
pursuant tp Section 2.6{(a) hercof and the amount of any award or payment received by Lender
pursuant to Section 2.6(1) hersof (collectively, the “Proceeds™) first, to the payment of 2il Lender’s
costs and expenses incuited in obtaining such Procesds (inchuding, without fimitation, legal fees
and disbursements), =nd may, in its sbsolute discresion and without regard to the adequagy of iis
secuzity, spply the balance, in whole or in part, in such order and priority as Lender may detennine
() to the reduction of the Indebtedness secured heseby, which application shall not extend or
posipone the Gue dates or amounts of any payments of principal due under the Note, or {ii) to or for
the benefit of Bomower, subject and pursuant to disbursement control procedures prescribed by
Lender, for the alieration, restoration, repair, replesement or rebuilding of any part of the Property
which may have been lost, aliered, damaged or destzoyed as a result of the casuzlty or Teking.

2.7 Ldeus. 'To pay sny debt, claim or other charge for repairs or impyovements that may
have besa made or may hereafter be made on, and which may become 2 jien against the Property or
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any part thereof, and not to permit or suffer any lien or encumbrance of any kind to accrue or
remain on the Property or any part thereof. If any such lien is filed against the Property, Borrower
shall have the right to contest such lien in good faith; provided, however, that Borrower shall, in
any event, cause such lien to be insured over in the title insurance policy insuring the Deed of Trust
or shall discharge or bond the same of record to Lender’s satisfaction within thirty (30) days afier
the lien is filed, or if not filed, within thirty (30} days afler Borrower has notice thereof. In the
event thai 2 lien has been insured over in the fifle insurance policy and an action is brought to
{oreclose on such lien, Bomower shall be obligated to immediately bond off or otherwise cause
such Hen to be discharged of record.

2.8  FLender’s Rights That Lender may, at its option, do ali things provided or
permitted to be done by a lendex under the laws of the State in which the Property is located for the
protection of Lender’s interest in the Property.

29  Assigmment of Regis fifs. Iycome =nd Leases That Borrower hereby
absolutely and unconditionally assigns and transfers to Lender Borrower's entire right, tille and
interest in and to all rent, leases, incomes and profits of the Proparty and ail leases of all or any
portion of the Property. Lender shall have the right, at any time afier an Event of Default, without
notice and without regard to the adequacy of any security for the Indebtedness hereby secured and
with or without the appointment of a receiver, (o enter upon and iake possession of the Property and
coliect stch reats, issues and profiis, including those amounts past due and unpaid, and amounts
dite or to become due under any such leases, and apply the same less the cost of opetation,
maintenance and repair, and reasonable collection, management and aitomey fees, in reduction of
any Indebledness hereby secured in such order or proporiion as Lender may determine. The
collection of such rents, issves and profits, and amounts due or to become due under any such
leases, shall not cure or waive any defanti hereunder. Lender shall aet be Hable 1o Borower,
anyone claiming under or through Bosrowes, or anyone having an inferest in the Property by reason
of anything done or left undone by Lender and Borrower shall inderanify Lender from zay and ali
lisbility, loss or damage which it may incur under any feases or by reason of assignment thereof,
snd from any claims or demands which may be asseried against it by reason of any alleged
obligatians on its part to perform any of the terms of said leases, wnless such liability, loss or
damags is the direct result of the gross negligence or willful misconduct of Lender, iis officers,
employess or agents, Borrower warants that there are no outstanding assignmenis or pledges of
such renis, leases, Income and profits,

Borrower further covenants {5) not o make or suffer to be made any lease of the
Property or any part thereof without the prior express writien consent of Lender; (b) not to make or
suffer to be made any modificstion, extension, swrrender, alteration, fetmination, amendment or
cancellation of any existing or future lease without the prior express wiitico consent of Lender: {c)
not to cancel, surrender, terminate, alter, amend or medify sny guaraniy of any lease nor io relesss
any panty liable under eny such gusrenty without the prior express wrilten consent of Lender; (d)
ot to xeduce the amounis of the reats of other payments under any lesse; and () not to release the
tenants under any lease Gom the obligations to be werformed by said tenants. Bomower fariher
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covenants to fully and timely perform Borrower’s obligations under all such leases, and not to
accept any prepayment of rent for more than one (1) month jn advance without Lender’s prior
written consent. Upon Lender’s request from time to time, Borrower shall furish Lender a
staternent, in affidavit form and in such reasonable detail as Lender may reasonably require, of all

leases on the Property and the status thereof and, on demand, to funish Lender executed
counterparts of any and all such leases.

2.1 Access fo Property: Books and Records; Tingncial Statemenis: Ivianaging
Agent. Bomower covenants that Lender shall have the right to inspect the books and records of the
operation of the Property and make copies thereof at all reasonable times and upon reasonable
notice to Borrower. Lender shall also havs the right to inspect the Property at all reasonable times.
Borrower shall not use or employ any management company or agent, other than Midland
Development Group, Inc., without the prior written approval of Lender of said company or agent.
Borrower shall not enter into, amend, modify or supplement any management agreement withoui
Lender’s prior written approval thereof, which approval shall not be unreasonably withheld.
Borrower shall promptly provide to Lender such other financial statements and information with
tespect fo the Property, Borrower, any fenants and’or guaraniors as Lender may, from time {o time,
reasonably request. All expenses in conpection with financizl statements shall be bome by
Borrower.

211 Advapces and Actions by Tender. That upon failure of Borrower to comply wiih
any of the provisions of this Deed of Trust (including, but not limited to Sections 2.2, 2.3, 2.4, 2.5
or 2.7 hereof), Lender may, but without any obligation so to do, upen ten {10) days” notice {or
sooner if Lender, in Lender’s reasonable business judgment deems it necessary fo act to preserve,
proteci or maintain the value of the Property andfor Lender's rights under this Deed of Trust), enter
upon the Property and maeke repairs, procure and pay for insurance, pay taxes and zssessments,
cause environmental studies, audits, and tesis to be performed, and pay any expense, debt, claim or
other charge which Borrower should have made, procured or paid (the receipt of the creditor or
proper tax official being conclusive evidence of the amount, validity and the fzct of payment
thereof), and pay such amounts and take such actions (and incur expenses in so doing} as Lender
may deem to be necessary or appropriate 0 cure auy default or alleged default by Borrower under
any lease, and all sums so paid shall be bmmediately due and payable, shall bear interest at the
“Defauit Rate” {as defined in the Note), and shall, together with such interest, be zdded to the
Indebtedness hereby secured. Upon receipt by Lender of any notice of eny default by Boreower
undes sny lease, Leader may rely thereon and take zny sction to cure such default even thou gh the
existence of such default or the nature thereof is questioned or denied by Borower or by Zny person
on behalf of Bormower. Bomower hereby expressiy grants to Lender, 2nd agrees that Lender shall
have, e sbsolute and immediate right to enter in and upon the Property or any part thereof to such
extent and as often as Lender, in its sole discretion, desms necessary or desirable in order to prevent
or to cure any such dafauit or akleged default by Romower under any leese. Nothing contained in
this Section 2.11 shall require Lender to incur any expense or take any 2ction hereunder.
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2.12 Reimbursements fo Lender. That Borrower shall pay all sums, including costs
and actual attomeys’ fees at customary hoyrly rates, which Lender may. incur prior to or as a result
of any proceedings to prevent the comimission of waste, or to establich or preserve the lien of this
Deed of Trust or its priority, or in connection with any suit or potential suit in any court, incinding
without limitation bankvuptcy proceedings, probate proceedings, condempation proceedings or
foreclosure proceedings, to enforce this Deed of Trust or recover all or any portion of the
Indebtedness hereby secured, or to protect the secunty of this Deed of Trust, pursvant to Section
2.11 herest or otherwise in protecting or enforcing ifs nghts under the Note or this Deed of Trust.
Al such sums ghall be immediately due and payable, shall bear interest at the Default Rate, and
shail, fogether with such inferest, be added to the Indebtedness hereby secured.

2.313 Applicaiion: of Funds That unless applicable law provides otherwise, all payments
received by Lender Srom Bomrower umder the Note or this Deed of Trusi shall be applied by Lender
to: {a} {ne payment of advances and expenditures made by Lender in accordance with the terms of
this Dead of Trust, including, without limitation, advencements for taxes, insurance, assessments,
and the like; (b) the payment of interest and late charges payable on the Note; (¢) the payment of
principal of the Note; {d) the payment of any prepayment fee, premium and/or penaliy due under
the Note and (¢} the payment of any other amounts which may become due io Lender pursuant to
the Note or this Deed of Trust and/or otiter amounts of the Indebtedness, all in such order and such
manner as Lender may determing, in its discretion, from time o tme.

() Except as provided in Sections 2.14(b) and 2.14{c) hereof, and except for the
TIAA Deed of Trust, not to directly or indirectly grant, make, creais or sufier io be made or created
any sale, transier, conveyance, easement, restriction, covenant, security inferest, morigase, deed of
trust, encumbrance or assignment of the Properiy, or any part ihereof or interest thersin, including
an assignment of the renis and leases thereok, or any ensfer or sssignment of legal or beneficial
interests in Borfower or in the Propesty, or any coniract or agreement io do any of the same,
without Lender’s prier written consent, which may be withheld in Lender’s absoluie discretion;
otherwise Lender may, at its option, declare all of the Indebiedoess hereby secured to be
immediately due and payable.

() lender’s consent shall oot be unreasompbly withheld with respeci ®
gasonents which are reguired by utility companies and/or governmental authorities in connection
with the development and ues of the Propesiy.

{c) Notwithsianding the provisions of Section 2.14{g) heresf: {3) Topvalco, Inc.
{"Topvalco™) may transfer its interest in Bomower to The Kroger Co. {Kroger”) or any other enlity
wholly owned by Kroger; and (11) tmansfess of the inderest of Midlend Kerpstsville Development
Compeny, LL.C. in Borrower, and iransiess of beneficial inferests in Midiznd Kemersvilie
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Development Company, L.L.C. shall not require Lender’s approval unless such transfer is in
violation of Borrower’s articles of organization or operating agreement.

2.15 Zenigg Changes. Svbdivision, Ete. Borrower shall not participate in any
proceedings for, or acquiesce in any change or proposed change of, zoning laws or regulations
governing the Property, the creation of a subdivision of or cut-up involving the Property,
consolidation of the Property with any other property, nor subject the Property to any declaration of
condominium or other provisions for subdivided or common ownership, without the prior written
consent and participation of Lender which consent shall not 10 be unreasonably withheld or
delayed. Borrower agrees to promptly notify Lender of any proposed change in the zoning of the
Property or any portion thereof.

216  Changes in Lows. In the event of a court decree or an enactment afier the dats
hereof by any legislative authority of any law imposing upon 2 lender the payment of the whole or
any part of the obligations herein required to be paid by Borrower, or changing in any way the laws
relating to the taxation of morigages or deeds of trust or debts secured by mortgages or deeds of
trust or a lender’s interest in morigaged, pledged or secured premises, so as to impose such
obligation on Lender or on the inierest of Lender in the Property, then, in any such event, Borrower
shall bear wid pay the full amount of such obligation, provided that if for any reason payment by
Borrower of any such obligation would be unlawful, or if the payment thereof would constitute
ustry o render the Indebtedness secured hereby wholly or partially usurious, Lender, at its option,
may declare the Indebtedness secured hereby with interest thereon to be immediately due and
payeble, or Lender, at ifs option, may pay that amount or portion of such cbligation as renders the
Ingebtedness secured hereby unlawful or usurious, in which event Bomower shall concwrrently
therewith pay the remaining lawful and non-usurious portion or balance of said obtigation.

ARTICLE
EVENTS OF BEFAULT
Each of the following shall be deemed to be an Bvent of Refauit:

31  Defauit in the payment when due of principal, interest or any other mmounts due
under the Note beyond any sppliceble notice or grace period contained in the Note;

32  The failure to obtain and kezp in foree at ail times all insurance coverages in
eceordance with the terms of this Daed of Tiust;

33  Default in the payment or performance of the obligations of Bomower under fae
TIAA Deoad of Trust;

34 Defoult in the perfornance of any of the other terms, covenanis or conditions of this
Deod of Trust which is oot cured within zen {10} days aRer netice is sent by Leader provided,
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however, that Borrower shall be entitled to a reasonable period of time, not to extend beyond June
1, 1597, to cure such default in the event that (2) such default is not reasonably susceptible to being
cured within said ten (10) day period, (b) Lender reasonably determines that the existence of such
default does not have a material adverse effect on Lender, the Property or Lender’s rights under the
Mote or this Deed of Trust and (c) Borrower promptly commences to cure such default within said
ten (10) day peried and diligently pursues such cure to compietion;

35  Upon the filing of any lien or charge against the Property or any part thereof which
is not insured over, xemoved or bonded to the satisfaction of Lender within a period of thirty (30)
days thereafier;

3.6 Upon the instifution of any proceeding to enforce a lien or charge upon the Property
or any part thereof which is not dismissed or bonded to the satisfaction of Lender within thirty (30)
days after filing;

3.7  Upon the fling of any proceeding by or against Borrower, Kroger or Topvaleo in
bankmupicy, assignmnent by Borrower, Kroger or Tepvalco of any of its properiy for the benefit of
credifors, or the placing of Bomrower’s, Kroger's or Topvalco’s property in receivership, trusteeship
or conservaiorshin with or withou! action or suit in any cowt;

3.8  The abandonment by Borrower of all or any part of the Property;

3.9  The dissolution or other cessation of existence as a legal entity of Bomower:

310 The occurrence of any event which is a defauli by Borrower under {or with the
passage of time, the giviag of nctice, or boil would constiiute 2 defeult by Borrower under) any
lease with respect to the Properiy; or

311  Amy ceriificstion, representation or wasranty of Borrower under this Desd of Trust
or any other document given in counection with this Deed of Trust, or any other information
provided to Lender by Bomower in connscticn with the Property is determined {o bave been untrue
or misleading in any meterial respect when made.

ARTICLE YV

TRR

4.1 stugity, I an Bvent of Defuult shall have cocuwmed and be
continuing, :heﬂ the enm !ndebwﬁnm secured herehy shall, at the option of Lender, immediately
Yeeome due and payable without notice or demand, fime being of the esssnce of this Deed of Trust;
and so omission on the pait of Leader to exercise such option when eptitled to do so sheli be
constiued as & waiver of such right.
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472 Lender’s Right to Enter and Take Possession, Onerate, and Apply Revenues.

(2)  If an Event of Defanit shell have occurred and be continuing, Borrower,
upon demand of Lender, shall {orthwith surrender to Lender the actual possession of the Property;
and, if and to the extent permiited by law, Lender itself, or by such officers or agenis as it may
appoint, may enter and take possession of all or any part of the Property without the appointment of
a receiver or an application therefor, and may exclude Bomower and its agents and employees
wholly therefrom, and may have joint acesss with Borrower {o the books, papers, and accounts of
Horrower.

(5)  If Borrower shall for any reason fail {o surrender or deliver the Property or
any part thereof after such demand by Lender, Lender may obtain a judgment or decree conferring
vpont Lender the right to immediate possession or requiring Borrower to deliver immediate
possession of the Property to Lender; Borrower hereby specifically consents to the entry of such
judgmeist. Borrower will pay to Lender, upon demand, all expenses of obtaining such judgment or
decres, including reasonsble compensation fo Lemder and Lender’s actual attorneys’ fezs at
customary houtly rates; and all such expenses and compensation shall, until paid, be secursd by the
tien of this Deed of Trust.

{¢)  Upon every such entering upon or taking of possession, Lender may hold,
store, use, operate, manage, and conizel the Property and conduct the business thereof, and from
time to time (i) make all necessary and proper maintenance, fepairs, renewals, replacements,
additions, betterments, and :mprovements thereto and thereon, and purchase or otherwise acquire
additional fixiuses, personaity aud other property; {ii) insure or keep the Property insvred; (ii)
manage 2nd operate the Property and exercise all the nights and powers of Borrower to {he same
extent as Borrower could do in its own name or otherwise with respect io the sams; and/or (iv)
enter into any and sll sgreements with respect 1o the exerciss by others of any of the powers herein
granted Lender; all as Lender fom time to time may detemmine to be in ifs besi interest. Lender
may collest and receive all the rents, issues, profits and reveaues fiom the Property, including those
past dite as well 25 those accruing theresfier; and, afier deducting (A) all expenses of teking,
holding, manzging and operating the Properiy (including compensation for the services of all
personz employed for such purposes), (B) the cost of &ll such mainienance, repairs, renewals,
replacements, additions, betterments, inprovements, purchases and acquisitiens, (C) the cost of
such insurance, (D) such payments oi any iuxes, assessments, sna other similer charges as Lender
may ai its option pay, (E) other proper chiexges upon the Properiy of any pant thereof, and (F) the
actual fees of the aftomeys snd agents of Lender st cusiomary howly rates and the aciual
disbursements of such atioracys and agenis, Lender shell apply the remainder of the monies and
procesds go received by Lender in accordance with Sertion 2.13 hereofl

{¢) Whenever all of the Indebtedness secured hersby shail bave been paid and
all Events of Default cured, Lender shall suwerender possession of the Property io Bomowsr, iis
Successors or assigns. The same right of taking possession, however, shall exist if any subseguent
Bvent of Defauit shall ccouy and be continuing,
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(e Upon the occurrence of an Event of Default, Lender may cause to be
performed, at Borrower’s expense, such environmental assessments and such other studies and

investigations of the Property as Lender may determine, in its sole discretion, to be necessary or
appropiiate,

43  Resglver. If an Event of Default shall have occurred and be continuing, Lender,
upon application to a coust of competent jurisdiction, shall be enfitled, as a matter of strict right
without notice and without regard to the occupancy or value of any security for the Indebtedness
secured hereby or the solvency of any party bound for its payment, to the appointment of z regeiver
to take possession of and to operate the Property and to collect and apply the rents, issues, profits
and revenes thereof The receiver shall have ail of the rights and powers permitted under the laws
of the State of North Carolina. Borrower will pay io Lender upon demand ali expenses, including
receiver’s fees, actual attorneys’ fees at customary hourly rates, costs and agents’ compensation,
incurred pursuant to the provisions of this Section 4.3; and all such expenses shall be secured by
this Deed of Trust.

44  Enforcement of Deed of Trust. If an Event of Default shall have occurred and ha
continuing, Lender, at its option, may request Trustee to sell the Property or any part of the
Properly pursuant to Trustes’s power of sale as hereinafter provided, commence an action to
foreclose this Deed of Trust, and/or specificatly enforce any of the covenants hereof.

45  Purchases by Lender. Upon any sale pursuant to Trustee’s power of sale or by
foreclosure, Lender may bid for and purchase the Property and shall be entitled to apply all or part
of the Indebtedness secured hereby as a credit io the purchase price.

46  Application of Proceeds of Sale. In the event of a saie of the Property pursuani to
Trustee’s power of sale or by foreclosure, the proceeds of said sale shall be applied in accordance
with the provisions of spplicsble law.

4.7 SFEOWSr &5 Senant noiging Over. In the event of any sele pursuant to Trustee's
power of sale or by foreclosure, Bormower shail be deemed 3 tenant holding over and shali forthwith
deliver possession to the purchsser or purchasers 2t such sale or be suminarily dispossessed

according to the provisions of law applicsble o tenants holding over,

4.8 ek ) i praisentent. Vaination. Stay, Extensiop. and 1 mption

Bomower agrees, to the full extent permiited by law, thai in case of ain Event of Defauli on the part
of Bonrower hereunder, neither Borrower nor anyoune clauming through or under it shall or will set
up, claim or seck to take advantage of any appraisemnent, valvation, stay, extension, hemestesg,
exemption, or redemption laws now or hereafler in force in erder to prevent or hipder the
enforcement or foreciosure of this Deed of Trust or the absolute sals of the Propeity or the final and
zbsoluts pulting into pessession thereof, immediately after such sale, of the purchasers thereat; and
Beorrower, for itself and all who may at anv time cizim through or under it, hereby waives, to the

PREFY o
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full extent that it may lawfully do so, the benefit of all such laws and any and all right to have the
assets comprised in the security intended to be created hereby marshaled upon any foreclosure of
the lien hereof. Bomower also hereby waives any rights or remedies on account of any extensions
of time, releases granted or other dealings between Lender and any subsequent owner of the

Property as said activities are contemplated or otherwise addressed in N.C. Gen. Stat. Sec. 45-45.1
or any similar or subsequent law.

49 Esases. Lendes, at its option, is authorized to enforce this Deed of Trust subject to
the rights of any tenants of the Property, and the failure to make any such tenants parties o any
foreclosure proceedings and to foreclose iheir rights will not be, and will not be asserted by
Borrower {o bs, a defense to any proceedings instituied by Lender to collect any or all of the
Indebledness secured hereby.

410 izcontinuavce of Proceeding { Restoyaticn of the Parifes. In case Lender
shall have procesded to enforce any right, power or remedy under this Deed of Trust and such
proceedings shall have been discontinued or abandoned for any véason or shall have been
determined adversely to Lender, then and in avery such case Borrower and Lendar shail be restored
to their former positions and rights hereunder: and all rights, powers and remedies of Lender shall
continue as if no such procseding had bean taken,

411 Remedies Cumulative. No ripht, power, or remedy conferred upon or reserved fo
Lender by this Deed of Trust or the Note is intended to be exclusive of any othier right, power, or
remedy, but each and every such right, power, and remedy shall be cumulative and concurreni and
shall be in addition io any other right, power, and remedy given hereunder or now or hereafisr
existing t law or in equity or by siafute,

43Z Soifs ¢ Protect the Property. Lender shall have power (@) to institute and
msinizin such suits and proceedings as it may desm expedient 10 prevent any impairment of the
Property by any acts which may be unlewfi! or any violation of this Deed of Trust, (b) to presesve
or protect its interest in the Property and in the rents, jssuss, profits and revenues atising therefrom,
andi (c) to resirain the enforcement of or compliance with any legislation or other governmenial

¢aschment, rale or order would impair the security hereunder or be prejudicial to the intersst of
Lender.

. E Vi REATEE

L9021 RIx 5 of Claim. In the case of may receivership, insolvency,
bankrupicy, reorganization, arrangement, adjustment, composiiion or other proceedings effecting
Borrowez, its oreditors or its property, Lender, 1o the extent permitied by law, shall be entitied 2o
file such proofs of clsim and other documents as may be necessary or zdviseble in order to have the
cleizes of Lendsr allowsd in such procesdings for the entire amount due and payable by Borrower
under this Desd of Trust ot the date of the institution of such procesdings, and for any addidonsa]
smount which may become due and payable by Borrower hereunder ater such dage,
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ARTICLEY

CONCERNING THE TRUSTEE

51  Duty; Compensation. Trustee, by acceptance of the trust hereby created,
covenants faithfully fo perform and fulfill the trust herein created, being liable, however, only for
willfuol negligence or misconduct. Trustee shall not be required to see that this Deed of Trust is
recorded nor be lisble for its validity or its priosity as a first deed of trust or otherwise, nor shall
Trustes be answerable for the defanlt or misconduct of any agent or atiorney appointed by Trustee
in good faith in pursuance hereof. Trustee may act upon any instrument believed by Trustee in
good faith {o be genvine and to be signed by the proper party or parfies and shal! be fully protected
for any zcHion taken or suffered by Trustee in reliance thereon. Trustee shall be entiiled to
reasonable compensation for all services rendered in the execuficn of the frust hereby created.
Trustes, at any Hime, may consult counse! for the purposes of this trust and shall be protecied in any
action taken or suffered by Trustee in accordance with the opinion of said counsel.

32  QOatii; Bond. Trustee, or any successor in trust, shall not b required to give bond
or make oath for the fuithful performance of the dufies of Trusiee hereunder unless required by
Lender.

53  Trustee’s Recitals. Borrower hiereby agrees, for ifself, its successors and assigns,
that the recitals contained in any deed duly execuied by Trustes, acting under the provisions of this
Deed of Trust or any anplicable law, shall be prima facie evidence of the facts recited, and it shall
be unnecesszry {o prove in any court ihe existence of the facts essential io authorize the execuiion
and delivery of such dead and the passage of title thereby oiher than by such regitals.

54  Trustee’s Right 0 Apgear, Pefend and Prosseniz, If any action or proceeding be
commtenced by or against Trustee affecting the Real Property or the secusity of this Deed of Trust

{including an action to sell the Properiy or to forsclose), Trustee may sppear, defend, prosecuie,
retain counsel and take such zction as Trustee shall deem advisabie, and the costs thereof (including
actuzl attomeys’ fees ai cusiomary boawdy rates and all epplicsble stzbistory cests, allowances and
disbursements) shali be immuediately due and payable by Bomower to Trustes on demand.

8%  Trusteg’s Power of Safz. Upon the occurrence of an Event of Defauli, Lender may
notify Trustee to exereise the power of ssle granted hereunder and upon such notification it shall be
iawful for and the duty of Trustes, and Trustes is heveby authorized and empowered to 2xpost o
sale and {0 sell fiie Property or say pari thereof a2t public sale to the highest bidder for cash, in
complisnce with ail appliceble requirements of North Cerolina law goveming the exercise of
powers of ssle contzined in deeds of frust and upon such sale, Trustee shall coilect the purchase
procesds and convey fitle to the portion of the Property so sold to the purchaser in fee simeple, In
the svent of a sele of the Properly or any pat thereof, the procssds of sale shall be applied in the
following order of priority: (3} 1o the payment of ali costs and expenses for and in connection with
the effecting of such sale and sll proceedings for such sale, including 2 commission for Trustes’s
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services as herein provided and including actual attorney’s fees at customary hourly rates incurred
by Trustee for legal services actually performed; (ii) to the reimbursement of Lender for all sums
expended or incuired by Lender nnder the terms of this Deed of Trust or to establish, preserve or
enforce this Deed of Trust or to collect the indebtedness secured hereby (including, without
limitation, actual attorneys’ fees at customary hourly rates as provided herein or in the Note secured
hereby); (ii) to the payment of the Note secured hereby and interest thereon and ail other
indebtedness hereby secured; and {iv) the balance, if any, shall be paid to the parties lawfuily
entitled thereio, Borrower agrees that in the event of a sale herevnder, Lender shali have the right
to bid at such sale and shail have the right to credit ail or any portion of the indebtedness secured
hereby against the purchase price. Trustee shall have the right to designate the place of sale in
compliance with applicable law and the sale shall be held at the place designated by the notice of
sale. Trustee may require the successful bidder at any sale to deposit immediately with Trustee
cash or certified check or cashier”s check in an amount up to ten percent (10%) of the bid provided
notice of such deposit requirement is published as required by law. The bid may be rejected if the
deposit is not immediately made. Such deposit shall bs refunded in case of a resale because of an
upset bid or if Trustes is uazble to convey the portion of the Propeity so sold to the bidder because
the power of sale has been ferminated in accordance with applicable law. If the purchaser fails to
comply with its bid, the deposit shall be applied to the expenses of the sale and the residue, if any,
shall be applied to the indebteduess secured hereby. In all other ¢ases, the deposit shall be applied
to the purchase price. The Property may be sold in such parcels or lots as Trustee may detennine
without regard to principles of marshaling and the Propetiy may be sold af ons sale or in muliiple
sales as detenmined by Trusiee. The exercise of the power of sale hereunder by Trustee on one or
more occasions shall not be desmed to extingvish the power of sale which power of sale sheli
continue in full force and effect until all of the Property shall have been finally sold and properly
conveyad to the purchasers at the sales. Reasonable fees and commissions and all such expenses
end costs shail be paid by Barrowes, its heirs, successors, or assigns, in the event that the morigage
debt shall be paid after any advertisement of said propesty, but before sale thereof. Trustee may act
hereussder and may sell angd convey the Properly under the power granted sbove although Trustee
raay have besn, may now be, or may hereafler be, an employee, attorney, or agent of Lender.

56 Substiiyiion of Trastee. Leunder shall at any time have the irrevecable night fo
remove Trustee without notice ot csuse and to sppoint a successor by an instrument in writing, duly
acknowledged, in such form az {o cntitle such writien instrument to be recorded in the State of
Norih Carolins, and in the event of the desth or resignation of the Trustes herein named (or
Trustes’s successor), Lender shall have the right to appoint 2 sucesssor by such written msirument.

Any frustee so appointed shall be vested with the title to the Property and shall possess ali the
powers, duties and obligations herein conferred on Trustee in the seme manner and to the same
extent 35 though named herein =3 Trustes.
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ARTICLE VI
MISCELLANEQUS

6.1  Swecessors and Assigns. This Deed of Trust shall inure to the benefit of and be
binding upon Borrower, Lender, Trusiee and their respective heirs, executors, legal representatives,
successors, and assigns. Whenever a reference is made in this Deed of Trust to Borrower, Lender
or Trustee, such reference shall be deemed to inclede a reference to the heirs, executors, legal
Tepresentatives, successors, and assigns of Borrower, Lender or Trustes,

6.2 Terminclogy. All personal pronouns used in this Deed of Trust, whether used in
the masculine, feminine, or neuter gender, shall include all other genders; the singular shall include
the plural, and vice versa. Titles and Arficles are for convenience only and neither limit nor
amplify the provisions of this Deed of Trust iiself; and all references herein to Arlicles, Sections,
Paragraphs or Subparagraphs shali refer o the comresponding Articles, Sections, Paragraphs, or
Subparagraphs of this Deed of Trust unless specific reference is made to ariicies, sections,
paragraphs or subparagraphs of another document or instrument.

6.3  Seversbility. If any provision of ihis Deed of Trust or the application thereof to any
person or circumstance shall be invalid or unenforceable to any extent, the remainder of this Dead
of Trust and the application of such provisions to other persons or circumstances shail not be
affected thereby, and shall be enforced to the greatest exient permitted by law,

64 Applicable Law. This Deed of Trust shall be interpreted, construed, and enforced
according to the laws of the State of North Caroling.

65  Parles Mot to Benefit This Dead of Trust is made solely for the benefit of the
pariies hereto and their respective heirs, execttors, legal representatives, successors and E55igns; 110
otiier party shsll have standing to bring any action againsi Bomower, Lender or Trustes as a result
of this De=d of Tiust, ncr shall any other partty under any circumstances be deemad tbe 2
beneficiary of any provision of this Desd of Trust.

&6 Replacement of Note. Upon receipt of evidence reasonably satisfactory to
Bomower of ths loss, tbefl, destruction or muiilation of the Note, and in the case of aay such loss,
theft or destruction, upon delivery of an indemmily agreement ressonably satisfeciory to Bomower
or, il the case of any such mutifation, upon surrender and cancellation of the Note, Bomower will
execuie and deliver, in Heu thereo?, a replacement Note, identical in form and substance {o the Note
and dated ss of the date of the Note and upon such execution and delivery all references in this
Dreed of Trust to the Note shall be desmied to refer to such replacement Note,

8.7 Assigoment This Desd of Trust is zasignsble by Lender, and any assignment
hereof by Lender shall operate o vest in tha assignee all rights and power herein conferred upon
sud granied to Lender, This Deed of Trust is not assignable by Borrower,
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6.8 Fime of the Fssence. Time js of the essence with respect to each and every
covenant, agreement and obligation of Borrower under this Deed of Trust and the Note.

6.2  Expenses. Borrower will pay or reimburse Lender, upon demand therefor, for all
actual attomeys’ fees, reasonable costs, and expenses incurred by Lender in any suit, action, lzgal
proceeding or dispute of any kind in which Lender is made a part or appears as party plaintiff or
defendant, affecting any or all of the Indebiedness secured hereby, this Deed of Trust or the interest
created herein, or the Property, including, but not iimited to, the exercise of the power of sale
containied in this Deed of Trust, any condemnation action involving the Property or any action fo
protect the secunty hereof; and any such amounts paid by Lender shell be added to the
Indebtedness secured by the tien of this Deed of Trust.

6.1¢ Fuxiber Asserspces, Afler-Acguired Propertv. At any fime and frormn time to
time, upen request by Lender, Borrower will make, execute, and deliver, or cause to be inade,
execuied, and delivered, to Lender and, where appropriate, cause to be recorded and/or filed and
fom time to time thereafler to be re-recorded and/or refiled at such Hme and in such offices and
piaces as shall be deemed desirable by Lender, any and all such other and further deeds of trusi,
securily agreeroents, financing statements, continuation statements, instruments of further
assurance, certificates, and other documents as may, in ihe opinion of Lendet, be necessary or
desixable in order to effectuate, complete, or perfect or to continue to preserve (a) the obligations of
Borrower under the Note and under this Deed of Trust and (b) the lien of this Deed of Trusi as a
liem upon and security title in and to 2li of the Propeity, subject only to those matters set forth on
Exhibit B hereto, whether now owned or hereafier acquired by Borrower. Upon any failure by
Borrower so to do after request, Lender may make, execute, record, fils, verecord, and/or refile any
and &l such deads of trust, security agrsements, Dnancing siatements, continuation siatements,
mstruments, certificates, and documents for and in the name of Borower, and Borrower hereby
irrevocably appoints Lender the agent and stiomey-in-fact of Borrower so 1o do. The len hefeof
will sutomaticaily attach, without further act, to all afier-acquired property aitached to and/or used
in the opersiion of the Property or any paxi ittereof

811 Egbregatien. To the full extent of The Indehiedness, Lender is herchy subrogated to
the liens, cleims, snd demands, and o the rights of the owners and holders of sach and every lien,
eleim, derosnd, and other encumbrance on the Property which is paid or satisfied, in whole or in
part, out of the procesds of the Indebtedness, @23 she respective Hens, clairas, demands, and oiher
encumbrances shall be, and each of them is hereby, preserved 2nd shall pass to znd be held by
Lender a5 additionsd collateral and further secusity for the Indebtednsss, to the same exient they
wonld have besn preserved and would have been passed to and held by Lender bed they been duly
apd legally assigned, transferred, set over, znd delivered umio Lender by assigniment,
notwithstanding the fast that any instrument providing public notice of the same may be satised
and cancelled of record.
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6.12  Complisnce with Terms of Permitted Encumbrances. Borrower agrees to
comply with each of the terms, conditions and covenants of the agreements and easements listed as
Permitted Encumbrances. Without limiting the generality of the immediately preceding sentence,

Borrower shall culy and punctually pay and perform the indebtedness and obligations of Borrower
under, or secured by, the TIAA Deed of Trust.

613 Ne Waivers. Neither the exercise by Lender of any right or remedy herein given or
reserved, nor delay or failure by Lender to exercise any such right or remedy, in case of one or
more defauits, shall constitute a waiver thereof, or estop Lender thereafier from exercising the same
or any other right or remedy at any time in respeet to the same or any subsequent default or
defanlts. Ali such rights and remedies shall be cuniulative and none shali be exclusive of the other
or others or of any right or remedy now or hereafier given or aliowed by lasw.

5.14  Estoppel Certificate. Bomrower shall, within ten (10) business days of 2 written
request from Lender, fumish Lender with a wriiten stotement, duly ackmowledged, setiing forth the
sums secured by this Deed of Trust and such other information as Lender may reasonably request,

6.15 Lender’s Righis From time to time, Lender may, at Lender's oplion, without
giving nofice fo or obtaining the consent of Bomower’s successors or assigns or of any junior
lienholder or guarantor, without liability on Lender’s part and notwithstanding Borrower's breach
of any covenant or agreemens of Borrower in this Deed of Trust, exiend the Hme for payment of the
Indebtedness secured hereby or any part thereof, reduce the payments thereon, releass anyons lizble
on any of said Indebtedness, accept a renewal note or notes therefor, modify the terms and Gme of
payraent of said Indebtedness, wlease from the lien of this Desd of Trust any part of the Property,
teke or release other or additional security, reconvey any part of the Property, consent (o any msp or
plan of the Property, consent to the graniing of any easement, join in any exiension or subordination
agreement, agree in writing with Borrower {0 modify the rate of interest, maturity, amortization, or
othez terns of the Note, or change the amount of the monthly instalimeats payable thereunder. Any
actions taken by Lender pursuent io the terms of this section shall not affect the obligation of
Borrower or Bomower's succescors or assigns to pay the sums secured by this Deed of Trust and to
observe the coveniznts of Borrower contained hewin, shall not affect the guawenty of sny person,
corporation, partnership or other entity for payment of the Indebiedness secursd herchy, and shall
2ot affect the security title or lien or priciity of the lien hereof on the Property. Porrower shall pay
Lender a reasonsble service charge, iopether with such ttie insurance premivms and actual
aftorneys’ fess af customary hourly rates as maav be incuired ot Lender's option for anty such sction,
&.18 iy Writing., Mo chauge, amendment, or modification hereof, or any
part hereof, shail be valid uniess in writing aud signed by the parties hereio or thelr eSposiive
suecessors aud gastgns.

817 [Qotices. Borrower shall notify Lender prompily of the ocoumence of any of the
soilowing:

e M s, = L |
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(@) afire or other casualty causing damage to the Property;
(b)  receipt of notice of condemnaticn of the Property or any part thereof:

{c)  receipt of notice from any govemmental authority relating to the structure,
use or occepancy of the Property;

(@)  receipt of any notice of alleged default from the holder of any other lien or
security inferest in the Propenty;

(e) the commencement of any litigation affecting the Property;
{f)  receipt of any notice of the fifing of any lien affecting the Property;

{8) receipt of any notice of any change or proposed chiange in the Zoning
affecting the Property; and

(h)  any default by Borrower under the terms of the Note or this Deed of Trust.

All notices, demands and requests given or equired to be given by either party
hereto to the other pariy shall be in writing 2nd shall be deemed to have been properly given if
actually recsived or if hand delivered or sent by U.S. segistered or certified mail, postage prepaid,
return receipt requested, or by overnight delivery service, addressed as follows:

To Bomrower: T Eernersville Development Company, L.L.C,
12035 Clive Road
Suite 200

St. Louis, MO 631431

With 4 Copy

To: Tepvalen, Inc.
¢fo The Kroger Co.
1014 Vine Streat
Cincimmaii, Oaio 45202
Aty Law Department

To Trusiee: David L. Huffstetler
Twe Hanover Square
434 Fayetievitie Mali, Suite 2000
Raleigh, North Careling 27601

21
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To Lender: Star Bank, N.A.
425 Walnut Street
Cincinnati, Ohio 45202
Attm: Comrnercial Real Estate
Loan Department

Bormower, Lender or Trustee may change iis notice address by notice t0 the other party hereto
rovided that such notice address is within the United States and is not a post office box. In no
event shall any party bave more than two (2) notice addresses at any time.

6.18 blications Uncopditional. The obligations of Borrower 1o make payments of any
and all amounts due hereunder shali be absolute and unconditional without defense or set-off by
reagon of any default whatsoever, including, without limitation a defauli by any tenant of the
Property under any lease with Borrower or under any other agreement or insirument between
Lender and Borrower, and such payments ic Lender shall not be decreased, abated, posiponed or
delayed for any reason whatsoever, including without limitation, any acis or circumstances that
may constitute failure of consideration, desiruction of or damage to the Property, the taking of any
part of the Propetty, commercial fiustration of purpose, failure of any person to perform or observe
Ay agreement, wheiher expressed or implied, or any duty, hiability or obligation arising out of or
connected with this Deed of Trust or the Note, or failure of any tenant of the Property to pay the
fees, rentals or other charges owed to Borrower, and irrespective of whether or not any such {enant
of the Property receives either partial or tofal reimbursement as a credit against such payment, it
being the intention of the parties that the paymenis required of Bormrower hereunder will be paid in
full when due without any delay or diminution whatsoever.

6.1 Lﬁﬂgﬁaﬂqﬁm@@_ Bomower hercby acknowledges and agrees that the

undentaldng of Lender under this Deed of Trust is iimited as follows:

Lender does not intend o act in any way for or on bebaif of Borrower with respact
to disbursement of ths proceeds of the Indebtedness secured heseby. Its purpose in making the
requirements set forth hetein is that of a leader protecting ihe pricrity of its Deed of Trust and the
value of its security. Leader assumes no responsibility for the completion of any improvements
erected or 1o be erceted upon the Property, the pzyment of bills or any other detaiis in connection
with the Property, any plans and specifications in connection with the Properiv, or Borrower's
relaticas with aoy contraciors. This Deed of Trust is not te be constiued by Bomower or anyone
furcizshing lebor, materials, or any aother work or product for improving the Property as an
sgreement upon the part of Lender to assurs anyone that he will bs paid for furnishing such labog,
mstscials or any other work or product; any such petzon must Yook entirely 1o Bomower For such
payment. Lender assumes no responsibility for the architectusal or stuctural soundness of any
Inprovemsais o8 or fo be ersgied upon the Propesty or for the approval of any plans and
specifications in connestion therewith or for say improvements zs fnally completed.
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620 Fature Advances. This Deed of Trust is execnted to secure present and future
obligations of Borrower to Lender. The period in which future obligations may be incurred and
secured by this Deed of Trust is the period between the date hereof and June 1, 1997; provided,
however, ihat said period may be extended by Lender up to but not more than fifleen (15) years
from the date hereof. The amount of present obligations secured by this Dead of Trust is Zero
Doliass {$-0-), and the maximum principal amount, including present and future obligations, which
may be secured by this Deed of Trust at any one time is One Million Six Hundred Nintety Thousand
and $0/100 Doliars {31,650,0600.00). Rach future advance peed not be evidenced by a wriften
instrument or notation sigued by Borrower stipulating that such advance is secured by this Deed of
Trust, All future cbligations shall be considered to be made pursuant to the requirements of North
Cerolina Statutes Section 45-67, gt seq., or any amendments thezeto.

621 Governing Yaw. This Deed of Trust shail be govemed by and construed in
accordance with North Carolina Law.

IN WITNESS WHERYOF, Botrower has caused this instrument fo be executed under

seal by its duly authorized officers and representatives as of the date Srst writien above,

T&M KERNERSVILLE DEVELOPMENT
COMPANY, L.L.C,, a North Carolins limited
liability company {SEAL)

Attest: By: Topvaleo, Inc., an Ohio corporation, Member

%Sw'fﬁﬂ‘i" o secretary Name;

g A i
g@&i(‘;}ﬁﬁ By: (B¢ gﬁzfd?’{“

Title:___Pegstneart

{Corporate Seal)
By: Midiand Kemersvilie Development Company,
L.L.C., a Noxih Carolina limiied fiability

company,
Member (SEAL)
By:
Name:
Title:

{ACKNOWLEDGMENTS ON FOLLOWING PAGE]
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6.28 Fuobeye Advances, This Deed of Trust is executed to secure present and future
obligations of Borrower to Lender. The period in which future obligations may be incurred and
secured by this Deed of Trust is the period between the date hereof and June 1, 1997; provided,
however, that said period may be exiended by Lender up to but not more than fifteen (15) years
from the date hereof. The amouni of present obligations secured by this Deed of Trust is Zero
Doitars {§-0-), and the mavirmum principal amount, including present and fiture obligations, which
may be secured by this Deed of Trust at any one time is Cne Million Six Hundred Ninety Thousand
and 00/160 Doliars (81,690,000.00). Each fuhure advance need not be evidenced by a wriiten
instriment or notation signed by Borrower stipuiating that such advance is secured by this Deed of
Trust, All futuve obligations shail be considered io be made pursuant to the requirements of North
Camling Statutes Section 45-67, gt seq., or any amendments therefo.

831 Governing Taw. This Deed of Trust shall be govermed by and construed in
accordance with Norti: Carolina Law.

N WITNESS WHEEREQF, Borrower has caused this instriument fo be executed under
seal by its duly authorized officers and representatives as of the-date first writien above,

T&M KERNERSVILLE DEVELOPMENT
COMPANY, L.E.C.,, 2 North Carolina himited
Habihty company (SEAL)

Attest: By: Topvaleo, Iitc., an Ohio corporation, Member
By
Secratary MName:
Title:
{Corporsie Sezl)

By: Midland Kernersville Development Comnpany,
LL.C., a North Carolina Hmited Hability

e
kig/(/ \/

Nam YA XY

Tith / ADNUN . MEMBEE. 7 f

g‘, L

[ACENOWLEDGMENTS ON fOLLOWING PAGE]
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STATE OF CHIO
COUNTY OF HAMILTON, S8S:

1, W%, a Notary Public, of Hamilton County, Ohio, do hereby certify

ﬂ%& D8 aeasn  personally came before me this day and acknowledged that he/she is

£ Secretary of Topvalee, Inc., a coiporation, and that, by authority duly given and as the
act of the corporation acting as the Member/Manager of T&M Kemersville Development
Company, L.L.C., a North Carolina limited liability company, the foregoing instrument was signed
in its ngme by its _/ussed of, | sealed with iis corporate seal, and attested by himselfhesself
as ifs PoiE Sesretary.

Witness may hand and official seal this the /7 C’%ay of M 1997,

(i ba fl itren

ﬁotary Public

BREMDA R. apitis
Neto:. b

Commission Expires:_ My tommiug £puca gn;

4

188,

STATE CF
COUNTY OF , S8:

I, , & Notary Public, of County, do
hereby certify ihag » & MemaberManager of Midland Kemersville

Development Company, L.L.C., 2 North Carolina limited liability company, personally appeared
before me this day and acknowledged the due execuiion of the foregoing instrument =s his/her act
and deed and as the act and deed of Midland Kemnersville Development Company, LL.C., and a5
the aot and deed of T&M Kemersville Development Company, LL.C., in which Midland
Kemersvilie Development Company, L.L.C. is 2 Member/Manager.

Witness my hond and official seai, this the day of 7

, 1997,

Notary Public
Commissicn Expires:
03267 - BI610H 751
24
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STATE OF CHIO
COUNTY OF HAMILTON, 5S:

i, » & Notary Public, of Hamilton County, Ohio, do hereby certify
that personaliy came before me this day and acknowledged that he/she is

Secretary of Topvalco, Inc., a corporation, and that, by authority duly given and as the
act of the corporation acting as the Member/Manager of T&M Kemersville Development
Company, L.L.C., a North Carclina limited liability company, the foregoing instrument was signed
11 15 name by iis » sealed with iis corporate ssal, and atested by himselffherself
as its Secretary.

‘Witness may hand and official seal this the day of 1997.

Notary Public

Commission Bxpires:

STATE OF %é%ﬂﬂf
COUNTY OF <4 .Lous |, S6:

1, Lyaengid i Blao 4 Notary Bublic, of 2 .S County, %Lg{ ML g0
hereby cerfify that W3E4 [Nfﬂe‘f\%lﬁ?f«{ , a MemberManager fvlenasey of Midland Kemersville
Development Company, L.L.C., a North Carolina limited liability company, personally appeared
before mie this day and mow!edged the due execution of the foregoing instrument as his/her act
and deed and as the act and deed of Midland Kemersville Development Company, L.L.C., and as
the act end deed of T&M Kemersville Development Company, LYL.C., in which Midland
Kemersville Develepment Company, LL.C. is 2 Member/Manager.

Witness my hend and official seal, this theg%é P g ot Mitcth | 1997,

00

Motary Publi¢
4

Comnission Expirss: CHRISTOPHER 3 BLANTON

Notary Public - Notary Soal
STATE OF MIssOURI
ST. LOUS COUNTY
MY COMMISSION BXP. JaN, 14,2000
QIREMT -D161217.00
GERC - mhswg €o
STATS Ao rBea % 24
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EXBIBIT 4

(Kernersvilie)

Being all of Lot 1 and 2 as shown on that certain map entitled “Final Plat of Kemersville
Shopping Center Century Place Boulevard”, dated Aungust 7, 1995, and recorded in Plat Book 38,
page 119, Forsyth County and map recorded in Plat Book 39, page 55, Forsyth County Registry.

Together with and including ai! of the right, title and interest of T&M Kernersville Development
Company, L.L.C. in and to the non-exclusive casements apputiznaxnt to any or all of said Lots 1
and 2 crzated in (1) thati certain Declaration of Reciprocal Easements and Restrictions recorded
in Book 1868, page 3681, Forsyth County Registry, (2) that ceriain Deed of Basement recorded
in Book 1868, page 3663, Forsyth County Registry, (3) that certain Slope Easement Agreement
recorded in Book 1667, page 820, Forsyth County Registry, (4) that certain map recorded in Plat
Book 38, pages 119, 120 and 121, Forsyth County Registry, or {5) that certain map recorded in
Plat Book 39, page 55, Forsyth County Registry.
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